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Twenty years* experience as a student, and some ten 
years of teaching, have led the author, rightly or wrongly, 
to the conclusion, that there is room for another textbook 
on the important and difficult subject of English Land Law, 
The class of readers by whom, as it appears to him, such 
a book is especially needed, consists of those students who, 
either a| the Universities or elsewhere, have to get up their 
law without the attractions, or distractions, of professional 
surroundftigs. But he ventures to think that there are 
others to whom the book will be useful. ^ 

Needless to say, the author has not endeavoured to 
recommend his work by originality of views, nor by 
criticism of accepted doctrines. Modem English Land Law 
is a dogmatic system, which rests entirely on authority ; 
and its contents are, with a few exceptions, free from 
doubt. 

Again, the author has not allowed himself to dwell upon 
that most fascinating side of his subject, its history and 
antiquities. To say nothing of the fact that his own special 
topic demands all his ability, and all the space at his 
disposal, it would be useless for him to attempt to do again 
what has been so well done by Sir Kenelm Digby, in his 
Iv^Toduction to the History of the Law of ReaZ Froperty. 
It is, on the other hand, the author’s hope, thaUhis book 
may serve as an useful appendage to Sir Kenelm Bigby’s 
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work; and he ventures to think, that the student who 
fairly masters both, will have a sound acquajShtance with 
the principles of the subject. 

But, in preparing his book, the author has kept two 
objects steadily in view. In the first place, he has en- 
deavoured to state the result of the authorities, rather than 
the authorities themselves. To the student unfamiliar 
with the professional atmosphere, the language of statutes 
and judicial decisions is apt to be a trifle bewildering. 
And if, to the inevitable difficulties of the authorities, are 
added the difficulties of the commentator, the student may 
be forgiven if he sometimes despairs. In the following 
pages, the author has tried to combine authority and 
commentary in clear language. No one can realize more 
fully than himself the ambitious character of this attempt ; 
it must be for his readers to say whether, or rather, how far, 
he has failed. But against one misapprehension, the author 
must protest. To give the essence and meaning,^ rather 
than the words, of the authorities, is not to neglect the 
authorities. Every statement in the text will be^ound to 
be fortified by^ the citation of its appropriate authority. 

In the second place, the author has endeavoured to make 
each statement in his book appear precisely at the point at 
which the student would naturally expect to find it. By 
the practitioner, anything that savours of method is too 
often regarded with suspicion ; but the author hopes to be 
able to convince even the practitioner, that it is easier, and 
therefore speedier, to consult a book based on a logical 
arrangement, than a work in which a mass of information 
is heaped up in the traditional style. And, whether he 
succeed or not, it is his duty, as well as his pleasure, to 
show the student the advantages of approaching a subject 
on a well-considered plan, expressly designed to avoid 
repetition and omission. That he has not lived up to his 
ideal in t|)is respect, the author is only too painfully aware. 
But it has been some satisfaction to him to find, as the 
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work has progressed, that the fragments of the puzzle have 
seemed graf^ually to fit into one another. 

It is the author’s grateful task to acknowledge the kind- 
ness of those who have assisted him in his work. To his 
friend Mr. J. E. Harman, B.A., of Lincoln’s Inn, who has 
spared time from his professional engagements to read the 
whole of the proof-sheets, his warmest thanks are owing. 
Although Mr. Haiman takes, of course, no responsibility 
for the correctness of the statements in the book, it is due 
especially to him to say, that he considers the concluding 
part of Chapter XXV (on the powers of trustees) to be 
irrelevant to the matter in hand. No doubt he is strictly 
right ; but the author has, after much reflection, and 
consultation with other frienda, decided that, while the 
pages in question can hardly inconvenience any reader of 
the book, they may be of considerable convenience to the 
readers for whom it is primarily intended. 

Those who have some practical acquaintance with the 
infinite mechanical diflSculties of a work such as the present, 
wDl realfiily extend to the author their sympathy on the 
subject of the somewhat formidable list of Errata^ with 
which it commences. That this list is not much longer, is 
due largely to the kindness of Mr. T. W. Marshall, B.C.L., 
of Lincoln College, who, in addition to the labour of 
preparing the Index, has voluntarily undertaken the final 
revision of the proof-sheets for the press. 

Finally, the author desires to acknowledge the courtesy of 
the Warden and Fellows of All Souls College, who have 
accorded him exceptional privileges in the use of their 
valuable library, during the preparation of his work. 


Balliol Colleox : 

April 30, 1899. 
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MODERN LAND LAW 


Part I. 

THE NATURE OF INTERESTS IN LAND. 

CHAPTER I. 

OF CORPOREAL HEREDITAMENTS, AND THE THEORY 
OF TENURE. 

Land rights are distinguished from all other rights by the What is 
fact that their exercise is circumscribed by conditions of of 
locality. it does not follow that all rights thus limited 

in their exercise are the appropriate matter of Land Law. 

Land is so essential to the existence of all human beings, that 
every system of law recognizes and protects a formidable list 
of rights connected with it. The poorest and humblest of 
Her Majesty^s subjects has a right to walk along the high 
road, unless he is detained in gaol or a lunatic asylum, or 
some other compulsory harbour of refuge. And, though 
perhaps it would be strange to say that a man had a right 
to be in gaol or in a lunatic asylum, yet, if he be an appro- 
priate subject, the State will take care to keep him there, 
and so to bring him into permanent relationship with a piece 
of land; for gaols and asylums must stand on the ground. 

Again, every one, who is decently clad and apparently well- 
behaved, has a right to enter a public church at proper hours ; 
and the church stands on a piece of land. Nevertheless, these 
rights do not form part of the subject matter of Land Law, 

JBMKS. B 
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in the technical sense. They are conferred by Public Law 
upon all the subjects of the State. * 

Conversely^ many of the numerous duties which are imposed 
upon individuals and corporations in respect of land, do not 
fall within the sphere of Land Law. An occupier of land 
adjoining a highway, who hangs out a lamp or other 
projection to the danger of the passers-by, is liable, as for 
a breach of duty, at least if damage ensue The owner of 
land must pay the special taxes imposed upon him in respect 
of it. But these duties and liabilities do not constitute part 
of the subject matter of Land Law. 

Even those rights and duties concerning land, which are 
created by voluntary act, do not necessarily form part of 
Land Law. If I trespass upon my neighbour's land, that 
offence is dealt with under the Law of Torts. If I agree 
to purchase a piece of land, or if I buy a ticket for a stall 
at a theatre, my rights in respect of those transactions will 
be governed by the Law of Contract; and yet they may 
very well be said to be rights concerning land. What, then, 
is the appropriate subject matter of Land Law 

The useful distinction between Jus in personam and jus 
in rem will partly help us. A right which can only be 
enforced against a specific individual or individuals is not 
the subject of Land Law, in the technical sense. If I agree 
with the lord of a manor for the exclusive right of selling 
refreshments on a village. common at a particular fair, and 
a rival tradesman sets up a refreshment stall on the common 
on the day in question, I may have an action against the lord 
for his breach of contract. But I have none against my rival, 
still less against his customers, on the plea that my interest 
in land has been damaged^. Some instances of so-called 
^equitable rights,^ to be hereafter explained, are on the 
bolder line ; W, broadly speaking, the rule is good, that 
a mere Jus in personam does not amount to an interest in 


* rorry v. Ashton (1876) i Q. B. D. 3x4. 
■ v. 2VRp9r (i^) a H. & C. lax. 
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land^ such as is properly dealt with under the head of 
Land Law. * 

On the other hand^ rights which can be enforced against in 
any one who infringes them^ innocently or intentionally^ and 
which have land for their immediate subject matter, are the 
appropriate sphere of Land Law^ and are spoken of as 
'interests in land.^ They may be of greater or less extent 
or value, ranging from complete ownership to temporary 
user of a limited kind ; but if they are physically exercised 
over land, and if they will be protected by Courts of Justice 
against infringement by strangers, they are interests in land. 

They are often catalogued under the misleading title of Heredita- 
heredif^menU ; and the name is too firmly fixed to be 
discarded, even though some of these interests never did 
and many do not now pass, directly or indirectly, to the 
heir of the owner on his decease. A much better collective 
title for such interests is real property^ i. e. interests which can Real pro- 
be recovered re^ or specifically, from those who wrongfully ^*®*^^^* 
interfere with them. But the term real property has, like- 
wise, been ^sed in more than one sense; and the student 
must, once and for all, be warned against the danger of 
supposing that the technical terms of Land Law are trust- 
worthy guides to its principles. 

What rights concerning land shall be treated as jura in 
rem^ and therefore as constituting interests in land, is a 
matter for any given system of Law to decide for itself ; and, 
in the case of English Law, will appear from the following 

Hereditaments, then, for we must use the term, fall into two Corporeal 
primary classes of Corporeal and Incorporeal. The distinction 
is an important one, although the explanation usually given 
of it is absurd. It is said ^ that a corporeal hereditament is 
a substantial and permanent object, such as land ; while an 
incorporeal hereditament is a ' right issuing out of a thing 

• 

^ o. g. by Blaokstone, (kmimentarUs, II. ohs. a and 3 ; Goodeve, The 
Modem Law qf Beal Froperiy, 3rd ed., p. la. 
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corporate/ such as a right of way. But this is, obviously, 
an illogical confusion between rights and the subject matter 
of rights. It cannot be made the basis of a classification 
of hereditaments, which are themselves rights, or groups of 
rights, recognized and protected by Law. A little thought 
will convince us that the Law cannot act directly upon any 
inanimate object, such as land. If we can suppose the 
whole of our legislative machinery. Crown, Lords, and 
Commons, to be assembled in view of a piece of land 
which it is desired to convert from pasture into arable, 
and solemnly passing a statute to the effect that the field 
in question shall assume the character desired, we are also 
bound to believe that the field would display a chilling 
indifference to the whole proceedings. The only way in 
which the Legislature could achieve its object would be to 
order some person or persons to effect the desired change. 
In other words, Law can only act through human beings; 
and it is concerned, not directly with land, but with the 
rights and duties of men and women in respect of land. 
When, for example, we speak of a conveyance* of land, we 
do not really mean that the land itself is conveyed, but that 
some interest in it is transferred from A to H. 

The difference between Corporeal and Incorporeal Heredita- 
ments is, in fact, not one of kind, but of degree. It comes 
to us from a period in the history of Law in which great 
store was placed upon possession, or, as it was called, seisin^ 
and very little upon any interest which was not accompanied 
by seisin or possession. It is not quite true to say that this 
is the peculiar mark of a primitive period; some stages of 
Law, which we should call primitive, set great store upon 
mere title, as opposed to possession. But it is true to say 
that, in what we call the feudal period of Law, possession, 
and especially possession of land, was worth a great deal 
more than mere title; and our Land Law is still strongly 
feudal In character. The feudal idea of property was that 
of possession guarded by the strong hand; and feudalism 
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paid very little regard to claims not accompanied by 
possession^ or,^as they were called, ^mere rights.* This is 
the true principle of the distinction between Corporeal and 
Incorporeal Hereditaments : the former are those interests which 
carry possession^ the latter those which do not On the border 
line come those interests which do not now confer possession, 
but which will do so at some future date. Sometimes these 
are classed as Incorporeal Hereditaments®, and this is, no 
doubt, the correct plan. But, as feudal ideas died away, 
the importance of the distinction was lost ; and we now often 
have future interests treated as Corporeal Hereditaments. 

The same principle reappears in other phrases. When our Estates, 
present Land Law was assuming definite shape, the interest 
of the feudal possessor was all in all. It was he who repre- 
sented the land in its public aspect, who rendered its dues 
to the State. The terms on which he held it determined his 
status^ his estate i and it is only a late and lax terminology 
which confers the title of ^estate* upon any interest which 
does not carry possession. No doubt, the man who is estated, 
or possessec^ may be estated for a greater or less time. And 
so we have the estate in fee, or perpetual right of possession, 
the estate in tail, the estate for life, and so on ; till the term 
'estate* comes to mark the duration, rather than the scope 
of the interest. But, none the less is it true, that no interest 
is entitled, in strictness, to be called an estate in land, unless 
it confers actual possession upon the person in whom it is 
vested. 

In respect of private law, seisin was of equal importance. 

The feudal possessor was, for the time being, master and 
controller of the land. Only by slow degrees was his absolute 
discretion restricted in favour of future claimants. After 

^ Observe how Bracton, a strong feudalist, who has dutifully copied 
the Roman definition of Res Incarperalea up to a certain point, swerves 
at the last moment, and says of them, ^oe non poBsiderUur sed quasi. That 
is, for him, the decisive test (De Legibus Angliae, lib. ii. ch. za). 

* e. g. by Mr. Joshua Williams, Principles qf the Law qf Betl Property^ 
iqth ed., part ii. 
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the power of alienation had been conferred on landowners 
by statute the feudal possessor alone coiild exercise it 
by the direct method of investiture, or livery of seisin ; the 
claims of a person not in possession might be transferred by 
deed, but this was a good deal like transferring a lawsuit. 
Above all, the feudal possessor alone was immediately con- 
cerned with the mysteries of Tenure^ a notion which still 
lies at the foundation of English Land Law, and which we 
must now proceed to explain. 

The doctrine of English Law is, that no subject of the 
Crown and no foreigner can be solely interested in any piece 
of land within the limit of the British Empire. It is not, 
as is sometimes said, that the rights which a man may 
exercise over a piece of land are different in kind from those 
which he may exercise in respect of a sheep or a watch. 
It is in their extent, not in their nature, that interests in 
land differ from interests in chattels. For while it frequently 
happens that a single individual is exclusively interested in 
a particular chattel, and so that he may deal with it in any 
manner not forbidden in the interests of the public; this 
cannot be the case with regard to land. The individual 
claiming to exercise rights over land will always find that 
there is some one else whose interest must be respected; 
and, although the restriction which such a consideration will 
place upon his action may be extremely slight in a given 
case, still it exists, and has lep^l consequences. 

But this is not all. Bival interests in the same subject 
matter may conceivably be related in different ways. They 
may arise from independent sources, and be wholly unconnected 
with one another in point of duration and devolution. Thus, 
an Act of Parliament may confer upon the owner for the 
time being of Whiteacre the right to walk across Blackacre, 
and this right wiH seriously impede the enjoyment of Black- 
acre. But it is a right which will be in no way connected with 
the ownership of Blackacre, in the matter of origin, duration, 
^ z8 £dw. L (Z990) c. z {Quia Emptma). 
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or devolution. The two interests will have totally different 
histories^ connoted only by the identity of subject matter. 

English Land Law^ however^ requires that every eslate 
in land shall be connected with some other estate in the 
sense of having been created out of it. Once created, and 
the creation may have taken place centuries ago, the estate 
may be transferred any number of times, if the legal formali* 
ties be observed. But the original connexion with what we 
may call the ' parent estate ^ will survive, until, in the course 
of nature or by premature extinction, either estate ceases to 
exist. If the facts of the original creation cannot be proved, 
as frequently happens, the derivative estate will be deemed 
to have been created by the Crown, out of that absolute 
and plenary ownership which, according to English Law, 
can exist in the Crown alone in respect of land. 

For an explanation of the origin of this remarkable theory, 
which still colours the whole of English Land Law, the 
reader is referred to the works dealing with the history of 
the subject^. Its practical consequences, once numerous and 
important, ^ave by reason of modern legislation almost dis- 
appeared. Nevertheless, a failure to bear it in mind is 
responsible for much of the difficulty experienced by students 
in gras{>ing the principles of English Land Law ; and, even 
now, the doctrine sometimes leads to practical results. It is 
responsible, amongst other things, for the peculiar incidents 
of Escheat, Forfeiture, and Distress. 

The principle of Escheat is exc^ingly simple, and, given Escheat, 
the theory of Tenure, inevitable. A grants to ^ an estate in 
land, creating it out of a larger interest vested in him (A). 

If the estate granted to JB were expressly confined to a short 
period, e.g. for seven years, or even for JB^s lifetime, no one 
would doubt that, upon its expiration, A (or his representative) 

^ e. g. Digby, An Introduction to the History qf the Law of Becd Property, 

3^ ed., ch. i. sects, i and u. The student who reaUy desires to master 
the subject will pursue his inquiry in the pages of the great French 
historian, Fustol de Coulanges. See, especially, his Originee odu Systdme 
Fiodai, and his Rechmhee tur Quelguss ProbUmee fHietoiref Essay L 
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would resume possession of the land^ by virtue of his greater 
interest. The same rule holds good if the eMate be limited 
to B and his lineal descendants ; when these &>il, the estate 
will be at an end^ and A or his representative will resume 
possession, by virtue of his still subsisting interest, which, 
so long as JS^s estate lasted, was said to be in reversion^ as 
distinct from ^^s estate, which was in poaaesaion. 

On failure But now, let us extend the doctrine, by supposing that 

of heirs, estate of B is given for the longest period recognized by 
our law, viz. in fee simple, or for so long as B has any heirs 
capable of inheriting it. Such an estate cannot be created at 
the present day; for the statute of Q,uia Emptoree^^ previously 
referred to, whilst expressly sanctioning transfers of estates 
in fee simple, has always been held to prevent their creation 
de novo by any one but the Crown. Accordingly, the rela- 
tion of tenure set up by the transfer of the fee simple from 
A to B will not be a tenure between A and B, but between 
B and the person of whom A ^ held,^ i. e. the person out of 
whose estate A's own fee simple was originally created. And 
when B^s estate comes to an end by failure of al^^his heirs, it 
is that person, and not A^ who will be entitled to resume 
possession, unless B or his representative should, as he is 
perfectly entitled to do, have previously transferred to 
in which case it will be the failure of C’s heirs which will 
terminate the estate, and so on. The principle is precisely 
the same in this case as the others; with the exception that 
it is not the &i]ure of the lieirs of the original donee, but 
of the last holder, which causes the expiration. It is, perhaps, 
for this reason that, in such a case, the claimant is said 
to come in, not by r ever non y but by eecheaU In theory, how- 
ever, his interest has existed all the time, though it has not 
conferred possession. 

PoBition But it is a far. cry to 1290 ; and, in the absence of special 

of tho • I* • 1 • • * 

oiroomsianoes of eTidence, it is very improbable that any 

record o| the transactioa which originally created the estate 

* 18 Sdw. L (x.90) c. 1. 
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will have survived. And, as no one can make good a claim 
to land without some evidence, positive or presumptive, of title, 
it usually happens that the land is claimed by the Crown, in 
whom, by the doctrine before alluded to, the ultimate reversion 
is deemed to be vested \ The presumption is, that any inter- 
mediate owner would have put in a claim, had he been in a 
position to prove it. And this he may, in fact, do at any time 
before a peaceful possession of twelve years by the Crown has 
barred hostile claims by virtue of the Statutes of Limitations. 

In addition to the natural case of escheat caused by the On oor- 
death intestate and without legal heirs of the tenant in fee 
simple, there formerly often occurred what may be termed an 
artificial escheat, which resulted from the fiction of corruption 
of blood. When a man had been adjudged to death for 
felony, or, having taken sanctuary for crime, had abjured 
the realm, or had been outlawed ^ upon a charge of felony, 
he lost his estates, and his issue, and even his collateral 
relations, were deemed incapable of inheriting through him. 

His estates, therefore, went (subject to the claims of the 
Crown) to Ijie persons of whom they were ^held.^ This 
artificial escheat was abolished (except in the practically 
obsolete case of outlawry) by the Forfeiture Act of 1870 

The mention of artificial escheat brings us naturally to the Forfeiture, 
closely connected, yet perfectly distinct doctrine of Forfeiture, 
which is likewise an obvious result of the theory of tenure. 

Not only did feudal principles require that every estate in 
land should be deemed to be 'held of ^ a superior; they de- 
manded that the estate should be liable to destruction upon 

'• This statement only applies to ordinary socage estates. In the cases 
of copyholds and newly enfranchised socage estates, the lord of the manor 
can usually establish his claim by escheat. 

* i. e. declared to be out of the protection of the law, usually for non- 
appearance to an accusation. A man could not be convicted in his 
absence. 

” 33 & 34 Viet. c. ag. i z. The procedure of outlawry in civil oases 
was abolished by the Civil Procedure Acts Repeal Act, 1879 Ua ft 43 
Viet. e. 59. § 3). But it still exists in criminal procedure. (See Statute 
Law Revision Act, 1888, ( i (a).) 
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breach of any of the conditions^ tacit or express, upon which 

it was originally granted. Thus, every feudal estate was 

originally given upon the condition that the recipient would 

loyally support the donor, especially in war. This condition 

was symbolically expressed by the ceremonies of homage and 

fealty, which bound the recipient to the donor. A breach of 

this condition involved forfeiture ; but as in England, unlike 

Continental Europe, all military allegiance was due to the 

Crown alone, the Crown not^innaturally claimed all forfeitures 

Treason, arising from treason against itself. In the early days of 

English Land Law, it skilfully extended this claim to cover 

cases of attaint for felony, thereby depriving the convict^s lord 

of his escheat. After a severe struggle, however, the claims 

of the Crown on felony were compromised for the right to 

enjoy the land for a year and day, without being accountable 

Year, day, for ^ Waste,* or depredations. This right of ^ year, day, and 
and waste. . 

‘Waste** was, in practice, usually compounded for by the 

person who daimed the escheat. But the matter is now 
of little importance, as the Crown^s claim of forfeiture (except 
in the case of outlawry) was abolished by the Forfeiture 
Act, 1870 ^ 

Improper Not only did the conviction of crime entail a forfeiture of 
dealings, offenders estate, but so also did the commission of any 
other act deemed to be inconsistent with the conditions upon 
which the estate had been granted, more especially if such act 
appeared in any way to jeopardize or deny the title of the donor. 
Thus, for example, the commission of Waste the attempted 
alienation by feoffment of an interest greater than the estate 
of the alienor or to a prohibited object, such as an alien or 
a corporation ^ the fraudulent admission of the title of a hostile 

^ 33 ^ 34 Outlawry in civil cases was abolished by the 

Civil Prooedors Apts Bepeal Act, 1879 (4a A 43 Viet. o. 59. $ 3). 

‘ 6 Edw. L (1878) 0. 5. Forfeiture fbr Waste was indirectly abolished 
by the abolition of the Writ of Waste (3 & 4 Will IV. (1833) c. 97. $ 36). 

’ Kow aboUshed by the statute which deprives a feoffment of * tortious* 
operatijk (8 A 9 Viet. (xe45) c. zo6. § 4). 

* As to aliens, abolii^ed by 33 A 34 Viet. (1870) c. 14. $ a. 
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claimant \ all at one time resulted in forfeiture. And for- 
feitures of this kind were usually, though not invariably, 
claimable by the original creator of the estate, or his repre- 
sentative. But most of them have become obsolete, and it 
is made a question by a very learned writer*, whether a 
forfeiture can now ever be incurred without a breach of 
express condition. As will appear, however, in due course, 
forfeiture can still be incurred by a copyhold tenant, as well 
as by any tenant who attempts to alienate in defiance of the 
restrictions contained in the Mortmain and Charitable Uses 
Acts, and by improper dealings with ecclesiastical benefices. 

On the other hand, forfeitures even upon breach of express 
condition have been substantially restricted by recent legis- 
lation. 

Lastly, the peculiar remedy of Distress, which still dis- Distress, 
tinguishes the landlord from all other private creditors, had 
its direct origin in feudal relationship, and is a common mark 
(*f all tenures. The incident enabled the lord, whose services 
were withheld, to bring pressure to bear upon his tenant by 
seizing all th« goods upon his tenement *, or, possibly, all the 
tenant^s goods within the lord^s jurisdiction ; for the incident 
of Distress was, in early times, closely connected with that 
jurisdiction which itself had much to do with the developement 
of Tenure. The lord could not sell the goods; and the 
tenant could at any time replevy them, by making good his 
default, or by giving security to abide the event of a decision, 
if he disputed his lord^s right. But the power of levying 
a Distress survived the disappearance of feudal jurisdiction, 
and became incident even to tenure by lease for years, a com- 
paratively modem developement. Ultimately too, in the case 
of Distress /or rent^ the lord acquired the right to sell the 

^ Pmctically abolished by the Fines and Recoveries Act, 1^33 (3 & 4 
Will IV. 0. 74). 

* Ghallis, Tht Law ofBeaSL Pnperty^ and ed., p. 139. 

* The right of distress against tenants was clearly reserved by the 
Statute of Harlbridge, 2067 (59 Hen. III. 0. 3), which attexdhted to 
prohibit other kinds of distress. 
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goods distrained, and pay himself out of the proceeds ^ ; a remedy 
infinitely superior to the old cumbrous prooesi by which, after 
lengthy delays, the tenant was outlawed, and his property 
seized into the lord^s hand But, except in the case of copy- 
holds, the remedy of Distress is now so generally connected 
in practice with terms of years, that it will be better to reserve 
further consideration of it till we deal with that subject. 

We now proceed to consider the various tenures in detail. 

> 9 W. & M. (1689) St. L c. 5. s 9. 

* Pollock and Maitland, History of English Law, i. 335. 
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TENURE IN SOCAGE. 

At the present day there are but three tenures of practical 
importance in English Law. Tenure by Knight-service, 
the original and most characteristic of all tenures, was 
expressly abolished by the Restoration Parliament of 1660 ^ 
Its features survive only in the more modern tenures which 
have borrowed from it. Tenure by Divine Service, or in 
Frankalmoigne, though not obsolete, is practically confined 
to the ancient endowments of ecclesiastical corporations; it 
is very doubtful whether it would be held to apply to any 
lands acquired by such corporations in modem times, even 
though a licence for such acquisition had been duly obtained. 
The chief feature of this tenure, that it imposed no duties 
upon the tenant other than those of a spiritual character, 
rendered it exceedingly valuable in the days in which the 
amount of a man^s liabilities to the State depended largely 
upon the extent of his land. But, under modern conditions 
of citizenship, this feature has ceased to be of importance; 
and a discussion of the subject would have no practical 
value. The peculiarities of corporate ownership of land 
arise, not from the nature of tenure, but from the special 
nature of corporations, and will be dealt with at a later 
stage. 

^ 19 Car. II. c. 94. § X (5). The abolition operated as from Feb. 94, 
1646, the date of the passing of a similar Act by the Long Pafliament 
during the Civil War. 


Knight- 

service. 


Frank- 

almoigiie. 
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Suit and 
Service. 


There remain the three tenures of Socag^^ Copyhold^ and 
Leasehold. And of these we will first deal^th Socage^ or, 
as it is often called, Freehold \ 

Tenure in Socage probably represents an attempt on the 
part of the framers of English Land Law to reconcile the 
theory of tenure with .economic conditions which they did 
not seriously wish to disturb, but which they desired to 
express in feudal terms. During the later Middle Ages, 
the institution of great landed properties, in the hands of 
single owners, was gradually gaining at the expense of 
the older institution of communal villages, in which’ a 
number of farmers held small undivided shares in common 
fields. With a scanty population to draw upon, the great 
landowners had found themselves compelled, under one 
pretext or another, to exact labour services from the farmers 
of neighbouring villages, in order to get their domains 
cultivated. As these farmers were often fairly substantial 
persons, the amount of services which could be exacted from 
them was rigidly fixed by custom, which, in this case, no 
doubt originated in some compact From the^fact that the 
^ service ^ of the socager is generally connected, in the Middle 
Ages, with his ^ suit ^ to the great landowner^s court, we may 
draw the inference that the landowner originally established 
his claim by virtue of his public position as the Statens local 
oflJcial, endowed by the State with certain powers in return 
for public services. Be this as it may, it is fairly clear that 
the feudal lawyers who gradually established the principles 
of English Land Law, chose to express this arrangement by 
saying that the fanner ^ held ^ his land ' of * the great land- 
owner, on render of suit and service. Sometimes the. entire 
village would owe suit and service to one great landowner ; 
in which case the domain of the latter and the common lands 
of the village would unite to form this typical land unit 

* Until the abolition of tenure hj knight-aervice, the term ^froehold’ 
would hot, of course, have distinguished socage from military tenure. 
The latter was, par exc^enesy ‘ free ' tenure. 
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of the later Middle Ages^ known as the Manor In other The 
cases^ the diffelent farmers woald owe suit and service to 
different landowners ; and so the socager of later times is 
not by any means always the member of a manorial group. 
Sometimes^ again^ the socager was a genuine tenant of the 
land of his lord^ i. e. the latter had actually granted to him 
a portion of his domain in return for fixed agricultural service. 
Ultimately^ historical origins were lost^ and socage tenure 
became merely a generalization for a number of arrangements 
by virtue of which land was held. Gradually the features 
of the arrangement, in many respects imitated, as has been 
said, from the genuine tenure by knight-service, became 
stereotyped into the following incidents : — 

I. Fealty. The fundamental duty of the tenant, to support Foalty. 
his lord in all his lawful undertakings, was expressed by the 
oath of fealty, which can, in theory, still be demanded from 
every socage tenant. It was not so strict as the military 
oath oV Homage, by which the tenant actually became Hhe 
man^ of his lord but it implied a general promise to main- 
tain the lord^s interest. It must, however, be remembered 
that it could only be demanded by the creator, not by the 
mere transferor of a socage estate. In early times, no doubt, 
breach of fealty involved a forfeiture. It would be difficult 
to specify any act which at the present day would work a 
forfeiture on that ground ; unless it were the refusal of the 
oath of fealty itself ^ 


^ The author must not be understood to suggest that every manor 
comprised, in the later Middle Ages, an absorbed township. But it seems 
probable that the manors which did not do so were more or less imperfect 
in character. This is not, however, a book on history. 

* Lewnio vester Aomo. Express saving was made of the duty which the 

tenant owed to the king. For the form of the oath of homage, see Co. 
Litt. 64 a. A curious note in Hargrave’s and Butler’s edition mentions 
that the ceremony of kissing, a part of the ceremonial of homage, was, by 
virtue of an Act of Parliament (18 Hen. VI. No. 58), omitted during the 
Plague in cases in which the king was a party. Homage was occasionally 
rendered by socage tenants (Co. Litt. 85 a). It was abolished by ra Car. II. 
(1660) c. 94. ^ 

* For the form of the oath of fealty, see Co. Litt. 67 b. 
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AdfmiJkiio, 


Fall in 
the value 
of money. 


2. Service. It was likewise an essential feature of the 
doctrine of tenure^ that the tenant should ^6ake some con- 
stant return to his lord for the estate conferred upon him. 
As we have said, ' suit and service * was the normal expression. 
But, as the claims of feudal tribunals were gradually reduced 
by the Crown, and as the military landowner ceased to repair 
to the king’s army with his 'suit^ or following, the first 
branch of the expression tended to become meaningless, at 
least for socagers^. The services were at first rendered in 
kind ; but, with the increased supply of coin and purchase- 
able labour, the practice grew up of commuting the personal 
service into money payment. There was the less difficulty 
in this, that the service of the socager was, on the one 
hand, non-military, and, on the other, according to a doctrine 
early established, of fixed quantity 2 . The superior con- 
venience, both to lord and tenant, of the payment in money 
led to its general adoption about the end of the*^ thirteenth 
century^; and although, at the time of the Great Plague, 
the scarcity of labour made the great landowners anxious 
to return to the system of service in kind, they were, on the 
whole, unsuccessful in the attempt, at least so far as socagers 
were concerned. 

This failure was of more than temporary inconvenience 
to the great landowners. For while the value of labour, 
as compared with that of other necessaries, has substantially 
risen since the thirteenth century, the value of money has 
steadily and substantially fallen. So that the money pay- 
ment which, in the thirteenth century, represented a fair 
equivalent for two days* labour a week throughout the year, 
has long been considered too trifling to be collected, and has, 
in the vast majority of cases, fallen into abeyance. The 

^ Of oourso, where the socage estate is held of the lord of a manor, the 
'suit' is a genuine^ liability. 

* Oo. Litt. 85 b. 

* Littleton (§ 119}, howev(^' expressly says that *in divers places the 
tenants ^et do such services their ploughs to their lords.’ And we 
have no right to suppose that such a statement is mere legal fiction. 
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result has been^ not merely a direct pecuniary loss to those Gonae- 
legally entitled to claim it, but the still more serious con- 
sequence that their titles have been lost for want of that 
evidence which the regular receipt of rent would have so 
admirably supplied. This is the chief reason why the Crown 
reaps the benefit of the greater number of the escheats which 
occur. But there is no reason why a rent should not be 
reserved on the creation of a socage estate; and^ in point 
of fact, socage rents are occasionally met with Such rents 
certain as were incident to any of the tenures abolished 
by the Act of 1660 are expressly reserved by that Act ; and 
are, accordingly, now incident to the socage tenure into which 
such abolished tenures were converted*. 

3. Reliefs were also a curious adoption from military tenure. Reliefs. 
There can be little doubt that, in the latter, estates for life 
were for a long time the greatest interests recognized. But 
the natural forces which always make for heredity gradually 
established the rule that a lord, when applied to by the heir 
of his deceased tenant for a continuance of his ancestor's 
estate, shoul^ not refuse the request, at least in suitable cases. 

As an equivalent, however, for the favour, the heir paid a 
sum, varying with the value of the land in question, by way 
of Relief, This practice was extended, without any historical 
justification, to the lands of socagers; and the custumal 
which, in the statute book, poses as the Statute of Wards 
and Beliefs *, states that the free sokeman ^ shall double his 
Bent after the death of his Ancestor,^ as an equivalent of 
the knightly Belief. The close connection between rent and 
Belief is shown by the fact that the lord may distrain for 
the latter, as well as for the former 

^ The tenement referred to in the case of Dt Beauvoir v. Oum (1850) 

(5 Exch. 166, and 16 M. & W. 547), as being heJd of the manor of 
Stratfield Mortimer < by fealty and the rent of nine shillings yearly/ was 
a socage tenement. 

* ifl Gar. II. (x6^') c. 94. $ 5. 

* aS Edw. 1. (1300) st. I. (4). The date is really uncertain. 

* Go. Litt. 91 a. Goke (ib. 91 b) was of opinion that if sendee w'ere 
in kind, no relief could be claimed on the tenant's death. 

JBNXS. C 
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Heriots. 4. Heriots, Clearly distinguishable from Reliefs, yet often 

confused with them^ is the right of the lor&^ on the death 

of his tenant, to seize his best chattel. This incident is really 

far more appropriate to military and to copyhold tenures, than 

to socage. In the first case, it is said to owe its origin 

to the practice adopted by great landowners of furnishing 

their tenants with armour, to be returned upon the tenants’ 

death. The seizure of the heriot in these circumstances may 

originally have been a genuine attempt to recover the armour, 

which afterwards degenerated into an illogical tax. In the 

case of copyholds, the incident is said to mark the originally 

servile character of the tenant, whose lord seized one of his 

chattels, in token of his right to claim them all. But the 

Heriot incident is occasionally found^ in socage tenure ; and, where 

it can be proved to have existed as a custom from time 

immemorial, it may be enforced Apparently, the property 

in the heriot vests in the landlord from the moment at which 

Heriot indicates his choice^. There is another kind of heriot, 

service. 

claimable under express reservation, and known as 'heriot 
service.'' It seems that this can be distrained for in the 
ordinary way, as rent ® ; but the customary heriot can only 
be seized^. 

Wardship. Wardship, The custody of infant heirs was one of the 
most valuable privileges of the lord in the case of military 
tenures ; and, though no principle demanded its extension 
to socage, the natural tendency of legal systems towards 
uniformity effected this result. But wardship in socage is 
Not to the a very different thing from wardship in chivalry. In the 
first place, it does not belong to the lord, but to the next 
of kin who, as not being of the blood of the ancestor through 

Lord Zoudte v. Dcdbiac (1875) L. R. 10 Exoh. 172. 

* Viner's Abridgnmtf sub tit. Heriot (E) i. 

* ib. (E) 4. The point appears to be, that heriot service must be 
claimed during the continuance of the estate in respect of which it is 
payable (except where attached to a fee simple before Quia Emptores), 
A recent case of heriot service was mentioned in WCUams v. Burrdl (1845) 
z C. B. |oa. But the validity of the reservation was not discussed. 

* Woodland v. Mantd (155a), Plowden, p. 94. 
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whom the heir claims the land, can never inherit it^ and who, 
therefore, is under no temptation to hasten his own claim by 
getting rid of his ward. As the custumal formerly referred 
to says — * The ward of an heir that holdeth in Socage, if the 
Land or Inheritance descend of his Mother’s side, then it 
belongeth to the next Friend on the Fatheris side, and con- 
trariwise'.^ Again, the infancy of the heir in socage only Only till 
lasts till he attains fourteen, whereas that of the heir in 
chivalry did not cease till he was twenty-one Finally, the Fiduciary, 
guardian in socage is strictly accountable for his management 
of tlie land, and can take no profit for himself ® ; whereas, 
subject to a provision for the infant heir, and to certain 
restrietions upon Waste the guardian in chivalry might 
xnake his profit of the land. 

But the importance of wardship in socage has been greatly Specially 
diminished by two statutory provisions. The Act which gSardUnl 
abolished Military Tenures in 1660 authorized the father 
of any unmarried child to dispose of the custody after his 
death of such child, until it should attain twenty-one Such 
disposition nj^y be effected by deed or Will executed with due 
formalities, and carries with it the right to the administra- 
tion of the ward^s lands, to the exclusion of the guardian 
in socage. Again, the recent Guardianship of Infants Act, 

1886, appoints the mother of an infant who survives its 
father, guardian of the infant®, either alone or conjointly 
with any guardian appointed by the father. A woman may 
also appoint by deed or Will guardians of her unmarried 
children, to act after her own death and that of their father, 
either solely or in conjunction with those appointed by the 

* a8 Edw. L (1300) st. I. (7). * Co. Litfc. 87 b. 

’ ib. fouoded on Statute of Marlbridge, 1267 (52 Hen. Ill), c. 17. 

* e. g. in Magna Carta, 9 Hen. III. (1225) c. 4, and Stat. West. I. (1275) 
c. 21. 

* 12 Gar. IL (z66o) c. 24. $ 8. The powers of the section are conferred 
upon fathers who are themselves under the age of twenty-one ; but this 
provision was, so far as appointments by taiU are concerned, repealed by 
the Wills Act of 1837 (7 WilL IV ft i Viet. c. 26. $ 7). 

* Apparently, whether it is married or not (49 ft 50 Viet. c. 27. § 2). 

C 2 
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&ther ; and may even provisionally nominate guardians to 
act in conjunction vrith the father^ in case the Court should 
be of opinion that he is unfit to act alone Although the 
father^s powers under the Act of 1660 can only be exercised 
in the case of unmarried children^ it seems clear that the 
marriage of such children, after the father^s death but before 
attaining majority, will not terminate the guardianship ^ ; and^ 
doubtless^ the same rule would be held to apply to the mother^s 
appointments. Her guardians, if duly entitled to act, have 
all the powers of those appointed by the father under the Act 
of 1660®. 

Guardianship in socage is, then, confined to cases in which 
an infant heir (under the age of fourteen) has no parents 
living, and no guardian appointed by either of them. In 
such an event, however, it is presumed that, antiquated as 
the institution may appear, the guardianship in socage 
would devolve on the next of kin incapable of inheriting. 
If he dies, however, before the ward attains fourteen, the 
guardianship does not pass to his executors, nor can he dis- 
pose of it ; it is an office which belongs to the o^xt of kin of 
the infant If the infant is entitled to two socage estates, 
coming to him by different lines of descent, it was the opinion 
of Coke that these estates should be administered by the 
different next of kin of the infant, each side taking that 
which he could not inherit ; while the custody of the heir 
would go to the first of the guardians who seized him It 
must be remembered that guardianship in socage arises only 

^ 49 & 50 Viet. (1886) c. 37. $§ a and 3. For a case in which the powers 
conferred by the Act haYe been applied, see In re G — (1893, i Ch. 092). 

* Eyre v. The Countess of Sf^afteshury (1722) a P. W. at p. 109. There has 
been a doubt whether the marriage of a female ward will not terminate 
the guardianship. 

’ 49 ft 50 Viet. (1886) o. 37. § 4* 

* Go. Litt. 90 a. Littleton went so far as to say that the executors of 

a deceased guardian in socage could not be made liable for their testator's 
misappropriations, aa the Writ of Account did not lie against executors. 
But the Writ of Account has long since been superseded by equitable 
remediei; and it is highly improbable that such an argument would 
prevail at the present day. * ib. 88. 
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on descent ; aii|infant devisee or purchaser of a socage estate 
has^ as such, no guardian in socage On the other hand, 
a guardian in socage has the administration of incorporeal 
hereditaments belonging to his ward, although these are not 
the subjects of tenure, and cannot, therefore, of themselves 
confer guardianship 

6. Dower and Curtesy. The former of these two incidents Dower, 
entitled the widow at common law to a life interest in one- 
third of the socage lands of which her husband was at any time 
during the marriage solely seised, or to which he was entitled 

in possession, for an estate of inheritance, i. e. in fee simple 
or fee tail, provided only that any children which she might 
have borne to him would have been capable of inheriting 
such estate in default of alienation. The incident of Curtesy Curtesy, 
entitled the husband of a female tenant in socage to a life 
interest in the whole of the lands of inheritance of which 
she was actually seised, from the time that issue capable of 
iaheriting was borne by her to him. These incidents, which 
have been greatly modified by recent legislation, will be dis- 
cussed wheiPwe come to deal with interests in land acquired 
by marriage 

Other incidents of socage tenure were abolished by the Abolished 
Act of 1660 \ Of these may be mentioned : — incidents. 

7. Aids, which embodied the general duty of supporting Aids, 
one’s lord in the concrete form of money payments. At first 
uncertain, then stereotyped by custom, these payments were 
finally fixed by statute, both as to occasion and amount, at 

the ^ three reasonable aids.’ They were payable (a) when- 
ever the lord was captured in war, to provide his ransom, 

(J) to contribute towards the expenses of knighting his eldest 
son, (c) to famish a marriage portion for the first marriage 

^ Quadring v. Jkuma (1677) a Mod. 176. 

* Co. Litt. 87 b. If the infant inherits incorporeal hereditaments only, 
he may choose his own guardian. If, however, he is too young to do 
so, Coke thought it *most fit, that the next of kin, to whoie the in- 
heritance cannot descend, should have the custody of him.* ib. 

* Post, cap. xvi. * 12 Car. U. c. 24, 
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of his eldest daughter The amount which tlfd tenant might 
have been called upon to pay under the first head seems to 
have remained uncertain ; the two latter claims were satisfied 
by a payment of a shilling for every pound value of the land 
Curiously enough^ the Act of 1660^ while it expressly abolishes 
the two latter aids^ makes no mention of the first ^ ; but it 
is hardly probable that a claim to an aid for the ransom 
of the lord’s body would receive serious attention at the 
present day. 

8. Pjrimer Seiains and Fhies on Alienation^ both abolished by 
the Act of 1660 only applied to those socage estates which 
were held directly of the king, ^ without mean.’ Primer seisin 
was the king^s right in such cases to one yearns value of 


the land which descended to the heir of his deceased tenant^. 


Fines on alienation were payments demanded for licence to 
alienate lands held of the king, as against whom the statute 
Q;nia Emptores did not hold®. Tenure in capite itself was 
abolished, as a special form of socage, by the Act of 1 660 ; 
but a socage estate can, of course, be held directly from the 
Crown at the present day. Vast quantities of r such socage 
estates have been created in the Colonies during the last 


century. 

Special So far, we have assumed that every instance of socage 
•oc^e.^^ tenure is that known as ^ free and common socage,’ i. e. socage 
distinguished, on the one hand, from base or villein socage, of 
which we shall have to speak later on, and, on the other, 
from those few special varieties which are recognized by the 
law, and which we may now enumerate. 

Serjeanty. I. Sefjeanty, which occurs only in the case of estates held 
directly of the Crown, in which the service to be rendered by 
the tenant consists in some personal, but honourable act^. 


^ Magna Ca,ria (lais) oc- la, 15. 

* 3 Edw. I. (1375) /c. 36 (West. I.) ; as Edw. III. (1350) st. V. c. n. 

’ za Gar ll. (1660) o. 34. § x. * ib. ^ Go. Litt. 77 a. 

* Originally, alienation without such licence would, of course, have 
worked $ forfeiture. This role was altered by i Edw. III. (1337) st. II. 
c. za. 

^ za Gar. II. (1660) c. 24. § i (5). 


* Go. Litt. zo8 b. 
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Formerly Seij^ginty was of two kinds^ viz. Grand Serjeanty^ 
a special form of military tenure which implied the ren- 
dering of some important ceremonial service, and Petit 
Serjeanty^ where the service to be rendered was that of 
supplying some small article^ presumably for the royal use 
The honorary services of Grand Serjeanty are expressly re- 
served by the Act which abolished military tenures ^ ; and it 
is presumed that the only way by which these illogical pro- 
visions can be reconciled is by treating Grand Serjeanty as 
a special variety of socage. Estates conferred by the Crown 
in recognition of distinguished public services are generally 
held by Petit Serjeanty. 

2. Gavelkind. It is perhaps hardly correct to speak of Oavel- 
Gavelkind as a tenure ; it is rather a local custom which 
affects certain lands, whether held by socage or copyhold 
tenure. The custom is recognized officially by the Courts ; 
which will presume its application to all lands within the 
county of Kent, and allow it to be proved in any other case 
by the party asserting its existence. Where the custom is 
presumed Oi proved to exists it varies the common law in the 
following particulars^ which, though they might more logically 
be explained under various heads, it will be convenient to 
state here once for all. 

[a) Estaiea of inheritance descend to all the nmlee in the name No primo- 
degree equally. In other words, the common law rule of 
primogeniture is excluded. This peculiarity is recognized by 
the so-called statute Be Praerogativa Regis^ a custumal of the 
fourteenth century 

(i) The euTviving husband or wife takes a life interest in Curtesy 
a moiety of the lands of the deceased sjpouse^ by way of Curtesy or 
Bower ^ hut subject to forfeiture on remarriage^ or^ in the case of 
the widow^ incontviency This is quite different from the 
rules of the common law, as will hereafter appear. 

‘ Co. Litt. 105 b. ‘ ib. xo8 a. 

• la Car. IL (x66o) c. 34. § 7 (3). * Printed as 17 Edw. II. Ic. 17). 

‘ See the case of Stoe ▼. De Thirling of ai Edw. 1, quoted in Robinson on 
Gavelkind (5th ed.), 133, and De Praerogativa BegU (17 Edw. II.) c. z6 (6). It 
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Infant's (c) An infant can alienate by feoffment at the^age cf fifteen 
tionT" At the common law, an infant cannot make a binding convey- 
ance of land except under special circumstances. 

These are the only peculiarities of gavelkind which at the 
present day are of practical importance. But two other rules 
formerly distinguished lands subject to the custom of gavel- 
kind : — 

No escheat They did not eecheat for felony^ though they were liable to 

for felony, treason and felony In the latter case, the lands 

went to the felon^s heirs, subject to the Crown^s ^ year, day, 
and Waste.’ Presumably, the rule would still apply to the 
case of outlawry on a criminal charge. 

Early (e) Gavelkind lands were devisable bfore the Statute of Wills, 
te^aUon. Though the existence of this rule has been doubted, it must 
be taken to have been decisively affirmed, at least for legal 
purposes, by the g^reat case of Launder v. Brooks^ tried in 
the King^s Bench in 1639 

It seems the better opinion that, although the Court will 
take judicial notice of the custom of gavelkind, and of the 
peculiarities of the rule of descent, a litigant relying on any 
other gavelkind rule must make express mention of it in his 
pleadings 

Burgage. 3. Burgage or Borough Bnglish, a peculiar custom of descent 
affecting lands in certain ancient boroughs. The name 
^ Burgage^ is applied by Littleton to a whole variety of 
socage tenure ^ ; but it is now usually confined to the special 
rule by which such lands descend to the youngest son, or 
even collateral heir, of a deceased tenant. It is found also 
in copyhold tenure. Like all other special customs, its exis- 
tence must be proved by the party relying upon it. Other 

appears to be settled, though at one time it was doubtful, that the birth 
of issue is not essential to a husband's claim for Curtesy in gavelkind. 

^ lliis rule was recognized in the recent case of MaskdCa and Qoldfinch*$ 
(knUraet (1895, a Ch. at p. 528). But the same case shows that the Courts 
are somewhat reluctant to act upon it. 

* De Pm&rogaUva Bepis (17 £dw. II.} 0. z6 (4). 

^ ib. s6a. • Co. Litt. zo8 b. 


* Cro. Car. 56Z. 
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customs are ei^merated by Littleton as frequently found 
in ancient boroughs ^ ; but there is no ‘ burgage tenure * of 
which the Courts will take judicial notice. When validity 
is given to such local rules^ it is by virtue of the general 
principle that a custom^ if it fulfil certain requirements, is 
entitled to recognition by the Courts 

^ Co. Litt. io8 b-ii6 a. 

* For the qualities essential to the support of a custom, see Blackstone, 
Comm. (4th ed.) I. pp. 74*79. 
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CHAPTER III. 

ESTATES IN SOCAGE. THE ESTATE IN FEE SIMPLE 
AND THE ESTATE TAIL. 

By the terms of his tenure is settled the character of 
a man's legal interest in land. But it is necessary also to 
ascertain^ in any given case, the amount of his interest. 

The best guide to the amount of a man’s interest in land 
is the duration of that interest. If it be an interest which 
may endure for an incalculable period, the rights comprised 
in it will be very extensive, since it is unlikely that the 
exercise of them will prejudice subsequent interests in the same 
land. If the interest be liable to be terminated by a remote, 
but not impossible contingency, such as the failure of issue, 
the rights comprised in the interest will be proportionately 
restricted. If, finally, the interest be calculated to endure for 
a comparatively short period, the beneficial rights comprised 
in it will be few ; for the exercise of extensive rights would 
be likely to prejudice the interests of future owners. It must 
be remembered that, in this connection, no account is taken 
of restrictions imposed in the interests of the community at 
large. These, as has been said, are not a matter of Land 
Law, but of Public Law. 

The three degrees of duration to which allusion has been 
made are known ix) English Land Law as the Estate in Fee 
Simple, the Estate Tail, and the Estate for Life respectively. 
Of these in their order, beginning with the greatest. 

The Estate in Fee Simple may be described as the historical 
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outcome of a selies of encroachments on the original principles 
of tenure. There can be little doubt that the earliest 
tenancies were of a temporary and precarious character^ the 
tenant holding at the will of the landowner^ who allowed 
him to use a portion of his land. The purely economic 
relationship of owner and occupier soon^ however, became 
intimately connected with the personal relationship of lord 
and man, which was a relationship for life, or at least until 
one of the parties violated the terms of the compact. Thus 
the typical estate became an estate for the life of the tenant, 
or, perhaps, for the joint lives of the lord and his man. 
Gradually, the practice of allowing the issue of a deceased 
tenant to succeed to the estate of their ancestor grew up, and 
produced the inheritable fee; collateral heirs being subse- 
quently recognized. Finally, the power of alienation, definitely 
guaranteed by statute in the year 1290^, completed the 
character of the Estate in Fee Simple of the present day. 

The modern Estate in Fee Simple, then, may be defined Definition, 
as that interest in socage tenure which can be freely alienated 
by its owner during his life, and which will, on his death, 
if left undisposed of by him, descend beneficially ^ to the 
next heir or heirs, lineal or collateral, and however remote 
in degree, of the last purchaser. It is evident that the 
statute Qma Enifitores '^ indefinitely extended the inheritable 
qualities of a fee simple, by making it descendible, not merely 
to the heirs of the original tenant, but to the heirs of the 
tenant for the time being. So that it can, in fact, never 
come to an end except by the total failure of heirs of the 
last holder, when it will go by escheat to the representative 
of the original creator, if he can be found 

^ 18 Edw. I. o. I (Quia EmptQr€i). 

* The Land Transfer Act, 1897 (60 & 61 Viet. c. 65), makes an important 
alteration in the form of descent. It does not, however, change the 
beneficial descent of the Estate in Fee Simple. (See post, cap. zii). 

* 18 Edw. I. (1090) c. t. 

* The technical differences between the * purchaser ' and the existing 
tenant will be explained in the chapter (No. xii) on Inheritance, 
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Kights of Such an estate is manifestly capable of sfibsisting as long 
the system of law which recognizes it; and the tenant 
simple, in fee simple is, as has been said, not restricted in his 
treatment of the land by any consideration for subsequent 
interests. If he or his predecessors in title have created or 
suffered the establishment of any minor interests derogatory 
to their powers, he is, of course, bound to respect such interests. 
For example, if a tenant in fee simple have granted to a 
neighbour a right of way over his (the grantor’s) land, neither 
he nor any heir of his nor purchaser from him may, so long 
as the right of way exists, do any act which obstructs the 
exercise of it. But, subject to such considerations, the tenant 
in fee simple may use and dispose of the land in any manner 
that he pleases. He may alter the course of husbandry, 
convert pasture into building lots, open and work mines, 
fell timber, dig lakes, pull down or erect buildings, and, in 
fact, let the land go to ruin or keep it in a state of efficiency, 
just as he pleases. Or again, he may dispose of it completely 
or partially, for any length of time, and on any terms he 
may choose; except that {a) he cannot directly ereate another 
estate in fee simple in it, such a course being prohibited 
by the statute Quia Mmptores and (i) he cannot create any 
interest to be held by terms of copyhold tenure, save in special 
circumstances It might, indeed, appear that the claim of 
the Crown to mines of precious metals, reasserted with success 
in the recent case of The Attorney^General v. Morgan^ ^ was based 
upon a restriction of the rights of a tenant in fee simple. But 
a study of the arguments employed in that case, and in the 
great Case of Mines ^ reported by Plowden will show that 
the right of the Crown is based on prerogative, not on the 

* z8 Edw. 1 . (1990) c. z. [If there ve aziy servioes due for the lazid, 
they are to be rezidered by the alieziee, and to be apportioned if part ozily 
of the land is transferred (c. a).] 

* The Ck>pyhold Act, 1894 (57 & 58 Viet. 0. 46. § 8z). And even if such 
an interest he lawfully creat^, it at once becomes vested in the grantee 
* as in and coznmon socage.* This is one of the very few cases in 
which a new fee simple can be created at the present day. 

3 i8gi, X Gh. 43a. * Cbmm. 3Z0 (ann. Z568). 
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ordinary princi^^es of tenure. Where a fee simple is liable 
to be put an end to by the happening of a contingency^ 
as in the case of a fee simple subject to an executory devise 
over^ the tenant may be restrained from committing un- 
reasonable or, as it is oddly called^ ^ equitable * Waste K But 
we are here dealing only with the ordinary case of the fee 
simple absolute. 

It remains to be said of the fee simple^ that it can be Method o 
transferred only by solemn deed Mer vivon^ accompanied by 
what are known as ' words of inheritance,’ or by last Will 
duly executed. The classical form of the words of inheritance 
is ^and his heirs/ following the name of the transferee. Thus, 
a limitation ‘ to X and his heirs/ in an appropriate instrument, 
gives X a fee simple. By the express provisions of the Con- 
veyancing Act, 1881 a similar limitation to X ‘in fee 
simple ’ will have the like effect ; but this, it would seem, is 
the only permissible alternative of the old classical form, so 
far as deeds are concerned. It has, however, long been the 
rule that, in the construction of Wills, any expression which 
appears to indicate the testator’s intention to devise a fee simple 
will be held to have that effect ; and this rule has received 
statutory recognition in the Wills Act of 1837®. It need, 
however, hardly be pointed out that, even in a Will, it is always 
better for a professional draftsman to use correct terms of art, 
as to the meaning of which there can be no dispute, than to 
trust to the chance of a court of justice putting the right 
construction upon the words of a man who can no longer be 
consulted as to his intentions. 

Next in point of duration to the estate in fee simple, is the Estate 
estate in fee tail, which depends for its main characteristics on 
the statute Be Bonis Conditionalibus, passed in the year 1285^. 

From the preamble of the statute, we learn that there hsAveDonia. 
been a dispute concerning the proper construction to be put upon 

* Tu/rner v. Wright (i860) 2 De Gex, F. & J. 234. 

* 44 & 45 Viet. c. 41. § 51. » 7 Will. IV. & I Viet. c. 26. § 28. 

* 13 Edw. I. St. I. e. I. 
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certain forms of expression used by the conveyancers of the 
thirteenth century. For example, if an estate were given to a 
man and his wife et heredibus de ipais viro et muliere jprocreatia^ 
it was claimed that the donees, immediately on the birth of 
issue, might treat it as a fee simple absolute, and alienate 
it accordingly, to the prejudice, not only of the donor, but 
of the expectant issue. And this claim was asserted, even 
though the express condition were added by the instrument 
of creation, that if the donees should die without heirs of their 
bodies begotten, the land should revert to the donor or his 
heir. A similar claim was asserted, and, apparently, with 
equal success, if the gift had been originally to A et Aeredibm 
de corpore suo exeimiibus. Upon the birth of issue, A would 
treat the estate as a fee simple absolute, regardless of the 
contingency that his issue might die in his lifetime. This 
explanation is interesting, as showing that the power to 
alienate estates in fee simple was exercised in practice before 
its express confirmation by the statute Quia Emptores ^ ; and 
also as showing that the Courts had already began to treat 
the word ^ heirs ^ as indicating merely the extent of the estate 
taken by the donee, not as conferring any specific interest on 
the person who might happen to be the donee’s heir. To use 
a modern expression, the word ^ heirs ^ was already treated 
as a word of limitation, not as a word of purchase. And 
this construction was not so unreasonable as might at first 
sight appear, even in the days when Wills of land were not 
recognized. For we must remember that, until a man is dead, 
it never can be certain who will be his heir — nemo eat haerea 
viventia. And it was abhorrent to all feudal principles that 
an estate should be conferred upon an unascertained person. 

But, however reasonable such a construction might in itself 
be, it was very unpopular with fhe great landowners who had 
created many of these estates, and who saw their chances of 
reversions diminish by its adoption. And so, joining their 
interests to those of the expectant heirs, they procured the 
^ i8 Edw. 1 . (1990) c. I. 
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passing of the famous statute De Louis Conditionalihus'^, by The 
which it was, in effect, enacted, that the donee of such estates ^ 
should have no power to aliene as against either his issue or 
the donor ; but that, on his decease his issue, and upon failure 
of these the donor or the donor^s heir, should take the land 
j!)er formam doni, notwithstanding any attempted alienation by 
the donee. The statute did not, in theory, convert the estate 
of the donee into a mere life estate ; for his alienations in fee 
were only made voidable, not void, and could only be defeated 
by tlie active interference of the issue or reversioner claiming 
under the statute The tenant in tail is, in fact, a tenant 
in fee with limited powers ; and it is, no doubt, a recognition 
of this fact which has conferred upon his estate the name of 
feodum talliatnm or ^ fee tail,^ i. e. fee cut down or reduced. 

The two examples quoted by the statute Le Louis do not, Species of 
in fact, exhaust all the varieties of estates tail, which, for tail, 
practical purposes, may be described as four, viz, : — 

fi) The estate in tail general y one of the examples quoted, Tail 
^ ffeueral. 

which arises where land is limited ‘ to A and the heirs of his 

body,' or, in deeds executed since the commencement of the 

Conveyancing Act, 1881, ^to A in tail,' or, in a. Will, ‘to A 

and liis issue,’ or other analogous expressions®. Such an 

estate is descendible to all the issue of the donee in accordance 

with the ordinary canons of inheritance ; but it cannot descend 

to his collateral heirs. 

(ii) The estate in tail male {or female") general^ which is Tail male 
limited in precisely the same way as the last, except that the 
qualification of sex is introduced — e. g, ^ to A and the heirs 
male of his body,' or ‘ to in tail male ' (by the Convey- 

* 13 Edw. I. (1285) st. I. c. I. ’■* Co. Litt. 336 b. 

* There is authority for saying that, if tlie intention to create an estate 
tail be clear from the context, the so-called * words of procreation ' need 
not be expressed, even in a deed. A limitation by deed to A, son of B, 
and to the heirs males of Af has been held to confer an estate In taii 
male. Ber^ford'a Case (1607) 7 Bep. 41. But such a limitation would 
involve great risk. In the absence of clear context, a limitation * to A and 
his lieirs male ' would confer an estate in fee simple descendible to all 
heirs of either sex. 
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ancing Act, t88i). Such an estate is descendible to all the 
issue of the donee, being of the specified sd||ta^]^ding to the 
ordinary canons of inheritance \ ^ 

(iii) The estate in tail special, which is limited to the issue, 
not of one, but of two persons, who must, of course, be of 
difPerent sexes and capable of lawful marriage. A limitation 
‘to A and the heirs of his body by or, ^to M and the 
heirs of her body by A/ are typical examples. In such cases, 
only the issue of the two persons named can inherit ,* and, 
of course, they inherit as heirs of the person to whom the 
estate is first limited. In the case of a devise, any language 
clearly signifying a similar intention will suffice. But 
there appears to be no statutory method of shortening the 
expression. 

The limitation may be in the first instance to^ two or more 
persons and their issue, e. g. ^io A and M and to the heirs of 
their bodies.' Here the effect of the limitation will depend 
upon whether A and M are capable of intermarriage, as being 
of different sexes and not within the prohibited degrees. If 
so, whether they are at present married or not, they will 
take a joint estate tail, descendible only to their joint issue. 
If they are not so capable, they will take a joint estate for the 
life of the survivor, with remainder to the lineal heirs of each 
of them in equal undivided shares, as tenants in common 

As no limitation can be made in favour of the issue of 
an unspecified person, it follows that an estate in tail special 
must always become an estate in tail general after the first 
descent ®. 


^ Limitations in tail female are, in practice, almost unknown ; and it 
has even been suggested that they would be invalid. But there seems to 
be no good ground for such a suggestion. In a recent case, Lord Black- 
burn eapressly (but unnecessarily) said, that a limitation to hell's female 
of the body would be valid. JSari qf Zetland v. Lord Adwocde (1878) L. R. 5 
App. Oa. p. 593. 

* Go. Litt. 189 a. The practical result of this rule will appear, when 
we discuss estates held in community (cap. x). 

* For if it be uncertain who will be the heir of the donee, d fortiori is it 
uncertain who will be that heir’s wife. 
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in fail wale (or female) epecial. This case Tail male 
differs from the last solely in restricting the inheritance to gpeciai.*''^^ 
the issu^ of a specified sex. It is created by a limitation 
to the donee ^and the heirs male of his body by his wife 
or, in a Will, by equivalent expressions. There is no 
statutory abbreviation. The rules for joint gifts in tail male 
(or female) special are similar to those just described for 
gifts in tail special not limited to a particular sex. 

A peculiar instance, now almost obsolete, of the estate in tail Frank- 
special, occurred when a gift was made to a man by one of his 
wife's relatives, to hold ^ in frankmarriage.’ The estate could 
only be held of the donor ; and, therefore, if the donor at the 
same time enfeoffed a stranger in remainder expectant on the 
determination of the donee's estate, the latter was merely 
an estate for life, unless words of inheritance were expressly 
used. If, however, the donor did not part with the remainder, 
the donee and his wife became, without any words of in- 
heritance, tenants in tail special, with descent only to their 
joint issue. Another peculiarity of the estate was, that no 
service was due from the donee or his issue in respect of 
the estate, until the fourth descent was reached. Moreover, 
if th j marriage were subsequently dissolved, the estate would 
go exclusively to the party from whose side it came ; and 
his or her relations would likewise have the guardianship 
of the infant heir, contrary to the usual rule ^ The case 
of Frankmarriage is expressly noticed and included in the 
cases to which the statute Be Bonis applies 

For some time the restriction placed by the last-mentioned Evasion 
statute upon the alienation of estates tail seems to have been ^tatuto 
effectual. Open and direct alienation was, of course, im- ^ i^onis. 
possible, in the face of the statute ; and the framers of the 
statute had, with great forethought, provided that the method 
of alienating lands by fictitious lawsuit, known as a Fine xho Fine. 

* Co. Litt. ai a-aa a. * 13 Edw. I. (laSs) c. i (a). 

* A Fine was an action for the recovery of land compromised, or put an 
end to, by the defendant's acknowledgement of the plalntifi'’s title. The 
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should not be used to defeat their objects, l^ut the growing 
desire to secure freedom of alienation^ aided by the ingenuity 
of conveyancers, ultimately triumphed over the policy of the 
The statute Be Bonis. By the skilful use of another form of pro- 
Recovory. cess, originally, no doubt, genuine, but likewise employed for 
fictitious ends, the ^ Common Recovery ^ became firmly estab- 
lished as a regular means of ^ barring ^ or destroying an entail, 
and converting the estate tail into an estate in Fee Simple. 
This is not the place in which to explain the mysteries of 
the Common Recovery. Briefly put, the argument was this. 

tenant in tail, wished to convey a fee simple to either 
that B might re-eonvey it to him, clear of the entail, or that 
he might obtain the value of an estate in fee simple, which 
is, of course, much greater than that of an estate tail in the 
same land. Acting in collusion with B brought an action 
to recover the land against A, or, more frequently, against 
some one constituted actual possessor of the land by A for 
the purposes of the process, and called ^ the tenant to the 
praecipe^ This person, whilst not denying jS’s title, called 
upon A to defend his own, by reason of a warranty which 
A was supposed to have given when he constituted the 
defendant tenant to the praecipe. Ay in turn, called upon, or 
^vouched to warranty,^ his warrantor, who, in actual fact, 
was a mere man of straw in no way connected with the case, 
and who, uj)on being suffered to ‘ imparl ' with the claimant, 
promptly disappeared. Thereupon it was adjudged, that the 
claimant should recover the lands in question, and that the 
defaulting warrantor should make good his false warranty 
by conveying lands of equal value to Ay to be held on the 
terms of the original entail. This, of course, he never did \ 
and so the issue in tail lost their succession, and the donor his 

Court thereupon recorded the plaintiffs victory, and declared the land to be 
his. This statement, being a royal record, could not, in theory, be disputed, 
even by strangers who had taken no part in the proceedings, except 
within a limited time. (See the so-called statute Modus Levandi Fines, 
printed as i8 Edw. L st. IV.) Fines were very commonly used to bar claims 
of dower and to convey estates of married women. For an account of 
them feee Digby, History cf the Law of Real Property, cap. ii. 
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reversion. If ^3he actual possessor of the land was not made 
a party to the proceedings, the recovery only operated against 
the issue in tail, leaving the reversioner^s claims untouched. 

This curious procedure had, no doubt, taken some time 
to develope ; for the case of TaUarum or Talkt/rim, decided 
in 1472 and usually qiioted as the earliest authority for it, 
recognizes it as already established. Since the time of Marjff 
Portingforis Case in 1613, it has been unquestioned law that 
no condition of forfeiture or other device can prevent an 
ordinary tenant in tail suffering a Recovery, and so con- 
verting his estate into a Fee Simple. 

The success of the Common Recovery was, indeed, so fully 
admitted by the Legislature, that, in the year 1 540, it virtually 
repealed the Fine clause of the statute l)e Donls^ by enacting ® 
that a Fine duly levied with proclamations, as provided for 
other purposes by a statute of the year 1487 by any person 
interested under any entail, should immediately bar the issue 
in tail. But the superiority of a Common Recovery for the 
purpose of disentailing lands lay in the fact that, if suffered 
by, or with the connivance of, the actual possessor of the land, 
it operated at once to bind, not only the issue in tail, but the 
reversioner ; whilst a Fine would not effect the latter object 
until a period of five years, or possibly longer, had elapsed 
since its levy. The cumbrous procedure of the old Fines Art. to 
and Recoveries was abolished by statute in the year 1833 Fines and 
and a simple enrolled deed substituted for them as a dis- 
entailing assurance. But the law which had grown up as 
a consequence of the adoption of the old fictions remains 
practically unaltered, and was, in fact, re-enacted by the 
statute. 

Not only was the tenant in tail expressly prohibited from Leases by 

• 1 a tenant 

alienating in Fee Simple by the statute Be Boms ; he was in tail, 
by implication prevented from making any lease of the land 

' Y. B. 19 Edw. IV. pi. 25. fo. 19 a. 

* 10 Rep. 35 b. * 32 Hen. VIII. c. 36 (5). * 4 Hen. VII. c. 24. 

^ 3 & 4 Will. IV. c. 74. As to the operation of this statute, see post, 
cap. zxii. 
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which could be enforced against the issue tail or the 
reversioner. This was, perhaps^ a mere corollary of the 
main rule; but it very seriously diminished the value 
of the land to the tenant in tail. And, after the tenant 
in tail had acquired the power of complete alienation in the 
manner above described, it became absurd to prohibit him 
making reasonable leases without resorting to the expensive 
process of suffering a Recovery. 

Accordingly, in the year 1540, a statute was passed ^ which 
enabled tenants in tail, including married women, to make 
short leases of their entailed lands, which should be binding 
upon the heirs in tail and the remaindermen or reversioners. 
The Act carefully specified several conditions^, the observance 
of which was made essential to the complete validity of the 
leases; and the power of leasing created by the Act only 
applied to lands which it had been the custom to let on lease. 
Its provisions were, however, practically superseded ® by the 
forty-first section of the Pines and Recoveries Act, 1833 
which implicitly sanctioned the making, by ordinary deed, 
of leases of any entailed lands for a period not exceeding 
twenty-one years (to take effect within twelve months from 
the date), provided that the lease reserved, in each case, a 
rent of not less than five-sixths of the full rental value of the 
land, the benefit of which, of course, went to the heir in tail 
or other successor of the lessor, in case the latter died before 
the expiration of the lease. But even this power, though 
it is perfectly distinct from, has yet been largely superseded 
by the powers conferred by the Settled Land Act, 1882 
which treats the tenant in tail in possession as a tenant for 
life under a settlement, and authorizes him to effect leases, 
sales, and other dispositions of the land, without having 
resort to the special form of disentailing assurance provided 
by the Fines and Recoveries Act. These powers, which will 

* 32 Hen. VIII, o. 28. ^ See § 9. 

’ They were not'actuaUy repealed till 1856 (19 & ao Viet. c. zao. § 35). 

* 3 & 4 Will. IV. 0. 74. * 45 & 46 Viet. c. 38. § 5. 
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be specified in detail when we come to deal with estates for statute nf 
life, do not, however, render obsolete the powers conferred 
by the Fines and Recoveries Act ; for, wide as they are in 
some respects, they are in others specially restricted. Thus, 
the tenant for life, when exercising the statutory powers 
conferred by the Settled Land Act, is virtually, though not 
technically, in the position of a trustee for all parties interested 
in the settled land^. He must, accordingly, act with a due 
regard to their interests. But the tenant in tail exercising 
the powers of the Fines and Recoveries Act is merely taking 
advantage of his own personal rights. And he cannot be 
interfered with, even though his acts should be manifestly 
to the detriment of the heir in tail, as, of course, they often 
are. A sale effected under the Fines and Recoveries Act 
enables the tenant in tail to pocket the whole of the purchase 
money. A sale under the Settled Land Act merely produces 
a re-investment, of which the tenant in tail will only be 
entitled to the annual produce. Again, the tenant in tail in 
remainder may exercise, at least with the necessary consents, 
the powers of the Fines and Recoveries Act ; but the special 
powers of the Settled Land Act are conferred only on the 
tenant in tail in possession 

But with the restrictions on alienation, now, as we have other 
seen, virtually removed, the difference between the powers a tenamt 
of a tenant in tail and a tenant in Fee Simple may be said to 
end. The tenant in tail has complete powers of dealing with 
the land, and he cannot be prevented from committing the 
most arbitrary and reckless acts of destruction 

There are, however, two special cases of tenancy in tail Tenancy 
which differ in important respects from the usual rules. One Iftcr pos- 
is the so-called ^tenancy in tail after possibility of issue ®**^^*^^y* 
extinct.' It can only occur where the donee in special tail 

^ 45 & 46 Viet. c. 38. $ 53. “ ib. $ 58. 

• A fortiori, he cannot be held answerable for mere neglect. If a tenant 
in tail insures buildings and they are burnt down, the insurance money 
belongs to him absolutely as personalty. WanvUsker v. BretnaU (i88a) 33 
Oh. D. 188. 
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can no longer have issue capable of inheriting under the 
limitation. Thus^ if land be given to A and the heirs of his 
body by My and M die, leaving no issue by or leaving issue 
who subsequently become extinct, the estate tail must come 
to an end at death. A is now called ‘ tenant in tail after 
possibility of issue extinct,’ and, though still, in theory, a 
tenant in tail, he cannot exercise the powers conferred by the 
Fines and Recoveries Act, 1833^. It is even a moot point 
whether he is entitled to commit Waste ; and the better opinion 
appears to be that, although he cannot be made liable to an 
action of Waste, yet he may be restrained from committing 
it^, on the ground that the property in articles severed from 
the land would not be in him, but in the remainderman or 
reversioner. But the quasi-fiduciary powers conferred upon 
the tenant for life by the Settled Land Act, 188a, are expressly 
made exercisable by the tenant in tail after possibility®. 

The second special case is that of the tenant in tail where 
the reversion is in the Crown. And here a distinction must 
be drawn between cases in which the land was ^purchased 
with money provided by Parliament in consideration of public 
services,^ and cases (usually of old standing) in which the 
estate tail was created by the personal bounty of the Crown. 
In the former instance, the tenant is bound by the express 
terms of the instruments affecting his estate, and cannot avail 
himself either of the Pines and Recoveries Act, or of the Settled 
Land Act In the latter, he cannot aliene for his own benefit 
under the Fines and Recoveries Act '^; but he can exercise 
the powers of a tenant for life under the Settled Land Act®. 

* 3 & 4 Will. IV. c. 74. $ x8. 

* See the cases in the Nottingham MSS., Skdton y. Skelton (1677) and 
AbrahdU v. Bubb (1679), quoted in the notes to Baiis v. the Duke of Marl- 
borough (1819) ^ Swanston, at p. 170. The contrary opinion was delivered 
by the Court of King’s Bench in Williams y. Williams (1810) 19 East at 
p. 991, but no reasons were given. In no case, it is presumed, oould 
a tenant in tail be made liable for mere non-repair. 

* 45 &' 46 Viet. c. 38. $ 58 (vii). 

* See 34 & 35 Hen. VIII. (154a) ao ; 3*4 Will. IV. (1833) c- 74- 5 18 • 

45 & 48 Viet. (1889) o. 38. § 58 (i). * 3 & 4 Will. IV. (1833) c. 74. $ 18. 

* 45 & 46 Viet. (1889) c. 38. i 58 (i). 



CHAPTER IV. 

ESTATES IN SOCAGE {continued). THE ESTATE 
FOR LIFE. 

The estate for life, though certainly not now of the impor- 
tance once belongitig to it, has still, by reason of its survival 
in marriage and other settlements, great practical interest for 
the lawyer. The new class of estates for life, created by 
settlement, have succeeded to the characteristics of the old 
life estates of feudal days ; but they have also certain special 
characteristics of their own, as will shortly appear. 

An estate for life is created whenever land is limited by Dofini- 

^ tJoii 

the terms of a deed to an individual or individuals simply, 
without words of inheritance, or mention of any specific 
period; whether it be expressly said that he or they are to 
hold for life, or not. In the case of a Will, as we have seen, 
a similar limitation will be construed as giving an estate in 
Pee Simple, in the absence of rebutting circumstances But, 
even in a Will, should the testator^s intention obviously be 
opposed to the devise of an estate of inheritance, a limitation 
such as described would confer an estate for life. 

In the statement of the foregoing rule, the expression Corpora- 
* individual or individuals ^ is material. A limitation to a norh^o 
corporation aggregate, though without words of inheritance, ^ *y**|^* 
will, if it take effect at all, confer a fee simple®. For 


' 7 Will. IV. & I Viet. c. 96 . § a8 ; ante, p. 99 . 


* Co. Litt. 94 b. 
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a corporation has no life, in the ordinary sense of the word ; 
neither can it have heirs The case of a corporation sole 
is less certain ; and it seems probable that, unless the word 
'successors’ be used, the donee obtains only an estate for 
life But this is really equivalent to saying that he takes 
the estate in his personal capacity, burdened, it may be, with 
a trust on behalf of his office. 

The temporary character of the estate for life is responsible 
for the two brief rules in which the common law powers and 
incapacities of the tenant for life may be summarized, (i) He 
may make whatever use of the land is consistent with it being 
handed over to his successor in the* same condition as when 
he received it, and no other. (2) His representatives have 
no claim upon the land after his decease, whatever improve- 
ments he may have made upon it. But both of these rules 
are subject to explanation and exception. 

(i) To the positive side of the first rule, which in itself 
entitles the tenant for life to the full enjoyment in its existing 
condition and to the perception of all the annual profits of the 
land, must be added the ancient right of est overs y belonging 
to every legal tenant for life, that is to say, his right to cut 
as much timber as is necessary for the ordinary needs of an 
agriculturalist, even though the condition of the land be thereby 
altered. The right is subdivided into three branches, known 
as ' Housebote,’ ' Ploughbote,^ and ‘ Haybote ^ respectively. By 
the first, the tenant for life is entitled to cut as much timber 
as is reasonably necessary for repairs to his buildings and fuel 
for his house. By the second, he is entitled to timber for the 
repair and renewal of his agricultural implements; and by 
the third to as much as is needed for the maintenance of his 
hedges or ' hays The timber when cut must, of course, be 
employed for the specified purposes. 

The negative 'side of the first rule is frequently stated in 


^ Which is, no doabt, the reason why, on the dissolution of a corpora- 
tion, its lands revert to the donors, instead of escheating to the lord. (Co. 
Litt. 13 b.) 

* ib. 94 b. 3 it,, 53 
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this way — that the tenant for life, must not commit Waste. 
And the legal definition of Waste includes not only any act 
which will deteriorate the value of the land^ but any act 
which will change its character. In other words, the successor 
of the tenant for life is entitled to have the land, not merely 
in as good condition, but in the same condition as when it 
came to the tenant for life ^ Thus, the conversion of arable 
land into pasture (though the latter may be the more valuable), 
the opening of new mines (though the result should be 
greatiy to increase the value of the land), the pulling down 
of buildings (though they be replaced by better), and the 
cutting down of timber (except for the purposes of estovers) 
are acts of Waste. It has long been a moot point whether 
the tenant for life is liable for ^permissive Waste,^ i.e. for the 
loss consequent upon mere neglect to repair. But it must 
now, since the decision in Be Cartwright^ ^ be taken as the 
better opinion that there is no such liability, unless it has 
been created by special obligation. 

Originally, it is said, the penalty of Waste was merely 
the forfeiture of the place wasted ; but the ancient statutes 
of Gloucester ^ and Westminster II * added the heavy penalty 
of threefold damages, to be recovered by Writ of Waste. 
The latter Writ, which replaced a still more ancient Writ 
of Prohibition of Waste®, was abolished by the Real Property 
Limitation Act, 1833®, and the claim for threefold damages 
by the Civil Procedure Act Amendment Act, 1879 ; but both 
had long been superseded in practice by other remedies. One 

* Co. Litt 53. 

^ (1889) 41 Ch. D. 532. And the decision must be held to apply to 
actual liability, as there was no question of an ii^unction. The cases 
quoted in SnelTs Equity (ixth ed., 592) are cases of tenants for years. 

® 6 Edw. I. (1278) c. 5. 

* 13 Edw. I. (1285) st. I. c. 14. ^ 

* This seems to have been very much in the nature of the Chancery 
injunction of later times ; for contempt of it was followed by attachment. 
Its weak point was that it gave no remedy for Waste already committed. 
(13 Edw. I. st. I. c. 4.) 

* 3 & 4 Will. IV. c. 27. § 36. 

’ 4a & 43 Viet. c. 59. 


Penal ties 
of Waste. 
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of these was the Action on the Case^ founded on the famous 
Consimilis Cams clause of the Statute of Westminster II ^ ; 
but this also was early superseded by proceedings in Chancery, 
which Court assumed a jurisdiction to grant an injunction 
to stay the commission of apprehended Waste The weak 
point of the old Chancery procedure was, however, that the 
Court had no power to award damages for the Waste actually 
committed. When this defect was remedied by the Chancery 
Amendment Act of 1858 the Court of Chancery acquired 
almost the entire jurisdiction in Waste, until the Judicature 
Act created an uniform procedure for the High Court. 

Who may The owner of the next estate of inheritance is the person 
enforce, entitled to complain of Waste committed by a tenant for life ; 

and he may bring the action, even though another life estate 
intervene between him and the delinquent^. The right to 
claim forfeiture appears to have been disused even before the 
repeal of the Statute of Westminster II ; and, though 
the property in any articles (e. g. timber) severed by the act 
of Waste will belong to the plaintiff his other remedies will 
be restricted to the award of single damages, and costs. It 
must be remembered, moreover, that an action of Waste is an 
action of Tort, unless the defendant have broken an express 
covenant. It will not, therefore, lie against the executors of 
the delinquent, unless it comply with the special provisions 
of a statute passed in the year 1833 which enables a person 

‘ It seems likely that the acUon on the case for Waste only lay where 
the Writ of Waste could not be brought. See Y. B. 14 Hen. VIII. M. 
pi. 6. fo. II, PotkirCs Case (1533). 

* This procedure, which was said in the year 1599 by Lord Keeper 
Egerton to be as old as the reign of Richard II, was probably also only 
resorted to at first for cases in which the Writ of Waste would not lie. See 
Moore’s Reports, 554. pi. 748. 

’ 91 & 33 Viet. c. 37. § 3. 

* This is a rule introduced by Equity. The common law required 
* priyity of estate ’ between the parties to an action of Waste. (Moore, 

554) 

* Garth v. Cotton (1750) i Ves. Sr. 594 ; and be recoverable by what, before 
the Common Law Procedure Acts, would have been an action of Trover. 
Meriahonden's Case (1589) 4 Rep. 6a. 

* 3 & 4 Will. IV. c. 43. § 9. 



Chap. IV. 


ESTATES IN SOCAGE. 


43 


injured in respect of his property by A within six months 
of A^b death, to recover a^inst A^s personal representatives 
by action brought within six months of the assumption of 
office by the latter. There is a highly technical rule to the 
effect that if, after Waste committed, the owner of the next 
estate of inheritance alienate it, no action can be brought 
against the wrong-doer'. The original remainderman cannot 
bring the action, for there is now no ^ privity ^ between him and 
the wrong-doer; the alienee cannot, because the wrong was 
not committed against him. The heir of the person injured 
can, however, if he have inherited the latter^s estate, bring 
the action ; he being expressly authorized by an old statute 

The liability of the tenant for life with regard to Waste J Wit hout 
may, however, be varied by the express terms of the instru- 
ment creating estate. Thus, he may undertake repairs, and^“^**‘* 
then a failure to repair will constitute Waste. But the most 
usual case of variation is that in which the tenant for life 
isi made ^without impeachment of Waste.* The construction 
put upon this phrase is somewhat arbitrary. On the one 
hand, it has been held to confer upon the tenant for life 
complete immunity from any action for damages, in respect 
of Waste committed. On the other, it has long been the ‘Equi- 
practice of the Court of Chancery, and its successor, the wasto.' 
High Court of Justice, in spite of the existence of the clause, 
to restrain by injunction the commission of wanton acts of 
destruction, such as the defacement or pulling down of 
a family mansion, and the felling of ornamental timber. 

The classical case is Fane v. Lord Barnard^ decided in 1716 
in which the defendant, tenant for life without impeachment 
of Waste of Baby Castle, had, in a fit of temper, stripped the 
castle of lead, iron, glass doors, and boards. But the principle 
has since been extended to all cases of wanton destruction. 

In one report of this case it is boldly stated as the opinion 
of the Court, that the clause, ^ without impeachment of 

^ Bacon v. Smith (1841) x Q. B. 345. * 20 Edw. I. (1292) st. II. 

* 2Vern. 738. * QtHhevVs Beports qf Cases in Equity ^ 127. 
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Wa4ste/ merely operates 'to excuse from permissive Waste.' 
But this is certainly going too far ; and^ in spite of some 
doubts, it is now firmly held, that a tenant for life without 
impeachment of Waste is not merely excusable from conse- 
quences if he commits ordinary Waste, but that he is entitled 
to the fruits of his acts, e. g. to ordinary timber felled by 
him, and minerals from newly opened mines ^ But a tenant 
for life, even though without impeachment, will still be 
restrained from committing acts of wanton destruction ; acts 
which have received the curious name of ‘Equitable Waste,* 
because they were at one time only cognizable by a Court 
of Equity. And, inasmuch as the Judicature Act of 1873 ^ 
expressly enacts that an estate for life without impeachment 
of Waste shall not confer upon the tenant any legal right 
to commit Equitable Waste, it would seem that the tenant 
for life is now liable to an action for Equitable Waste actually 
committed, as well as to an injunction prohibiting its com- 
mission in the future \ 

(2) As regards the second rule in which the powers and 
incapacities of the tenant for life have been summarized, viz. 
that his representatives have no claim upon the land after 
his decease, little need be said at this point. The two chief 
exceptions to the rule are to be found in the matter of 
emblements and the matter of fixtures. 

Emblements are the produce of crops sown by a tenant with 
a limited estate, and which have not matured at its termina- 
tion. He or his executor has a right to enter and reap the 
harvest in a husbandlike manner,^ doing no damage to the 
land. But it is essential to a claim for emblennents^ {a) that 
the person on whose behalf the claim is made should have 
had an estate which has terminated through no fault of his 
own, (i) that the estate should have been of uncertain dura- 
tion, so that he could not know when it would end. Thus, the 

^ BouM Case (16x6) ii Rep. 83 b. 

* 36 & 37 Viet. c. 66. § 25 (3). 

’ Even if he were xiot before. See the remarks of Lord Romilly in 
Bubb V. Ydverton (1870) L. R. xo Eq. 466. 
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tenant for his own life^ or for that of another^ the lessee 
for years of a tenant for life^, the tenant at will, the 
husband seised in right of his wife^^ and the heiress whose 
estate is defeated by the birth of an heir^ are all entitled 
to emblementSy provided that they have not by their own 
voluntary act put an end to their estates But where the 
estate of the claimant is determined by a right paramount^ 
e. g. by a new comer who proves his title to be superior to 
that of the person from whom the claimant held, no emllments 
can be claimed^. And the importance of the subject has 
been greatly diminished by the passing of the Emblements 
Act of 1851 which provides that, upon the determination 
of a lease for years by reason of the failure of the estate of 
the lessor, the lessee shall remain in occupation till the end 
of his current year of tenancy, in lieu of claim to emblementa ; 
the succeeding landlord being entitled to a proportionate 
amount of rent from the determination of his predecessor's 
estate, and the tenant holding on the same terms as before. 

The recovery of the rent has been made still easier by the 
passing of the Apportionment Act, 1870®, which treats all 
rent and other periodical payments as accruing from day to 
day. But it must be remembered that the Emblements Act 
only applies to tenants at rack rent of any farm or lands, 
and only to these where their tenancies expire by virtue of 
the determination of the uncertain estate of their landlords. 

The right to emblements is disposable by will 

It is, perhaps, usual to treat the claim of the tenant for Fixturos. 
life or his representatives to fixtures put up by him, as a 
branch of the law of Waste. But the two cases are radically 
distinct. The latter is an attempt to deprive the next estate 
of inheritance of substance which never belonged to the 

^ i. e. presumably, if his lease is not made under special powers which 
render it valid despite the death of the tenant for life. 

* This case can now very rarely hapx>en, owing to the operation of the 
Married Women's Property Acts, as to which, see post, cap. xvi. 

■ Co. Litt. 55. * ib. ® 14 & 15 Viet. c. 25. $ i. 

* 33 & 34 Viet. c. 35. § I. ^20 Hell. III. (1235) c. 2. 
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tenant for life^ and to which he can therefore^ in the absence 
of special conditions, manifestly have no title. The former 
is merely a claim to remove articles which at one time clearly 
belonged to the tenant for life, but which, owing to a highly 
technical rule of law, are deemed to have become part of 
the inheritance, because they have been fixed into the land, 
or buildings which stand on the land. Qnidquid plantatur 
solo, solo cedil. It is thus manifest that a claim to fixtures 
strongly resembles a claim to emhlemenis 
Trade The technical rule of law has been relaxed in three cases. 
IX uics. where the tenant for years claims, as against his land- 

lord, to remove fixtures which he has put up for the purpose 
of trade or convenience. This is by far the most liberal 
exception, and is the parent of the other two. It will be dis- 
Fixtures cussed in connection with estates for years. The second case 
is the present, viz. where the tenant for life, or his repre- 
Fixturosof sentative, claims to remove fixtures put up by him ; and 
<*x(H utois. third occurs where the executor of a deceased tenant in 
fee simple claims fixtures as against the heir or devisee^. 
The principal authority on behalf of the tenant for life is 
Lawton v. Lawton, decided by Lord Hardwicke in 1 743 \ In 
that case the Court decreed a valuable engine which had been 
fixed up by the tenant for life of a colliery to be assets for 
payment of his debts. Evidence was given to show that 
such articles were easily removed, and that it was customary 
to remove them But the argument which seemed to weigh 
with the Court was that, even after the removal of the engine, 
the mine was quite capable of being worked, though, of 
course, not so rapidly or profitably as before. 

^ As was, indeed, observed by Lord Hardwicke in Lawton v. LawUm 
(1743) 3 Atkyns, p. 16. 

* It is presumed that this point will still be of importance as regards 
the beneficial interest, notwithstanding that heir and executor are now 
the same person by virtue of the Land Transfer Act, 1897 (60 & 61 Viet, 
c. 65. § I). 

• 3 Atkyns, 13. 

*■ Presumably this was not a * custom ’ in the strict sense, i. e. local rule 
of law. Otherwise the case could not have required decision. 
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This last condition lies at the root of all claims to fixtures 
by particular tenants. No removal of fixtures by such persons 
will be allowed, if their removal would physically injure the 
freehold^; but, subject to this restriction, fixtures put up 
by the tenant for life for the purposes of carrying on trade, 
or for purposes of personal convenience or ornament, may be 
removed by him or his representatives It is important, 
however, that the claim of the latter should be emphasized by 
severance of the fixtures while they are still in the position 
of tenants at sufferance — i. c. before the premises have actually 
been taken over by the remainderman. For fixtures cannot be 
recovered by an action of trover^; and it would be difficult 
to frame any other action by which the remainderman could 
be forced to give them up. The precedent of Lawton v. 

Lawton however, which was a bill in Equity, shows that 
the Court might, on equitable principles, order the remainder- 
man to permit severance by the claimants. 

We now come to deal with the very important administra- Statutory 
tive powers conferred upon tenants for life by recent statutes. aToimnt^ 
One of the chief objections to the practice of putting land 
into settlement has always been, that the management of the 
land must necessarily be in the hands of successive owners 
with limited interests, who do not feel inclined to expend 
large sums of money in improvements, the benefit of which 
will principally be reaj)ed by their successors. To remedy 
this drawback, it early became customary to insert in settle- 
ments express powers authorizing limited owners to charge 
the corpus of the settled property with certain sums to be 
expended in permanent improvements, e. g. draining ; and 
sometimes such powers were given by Acts of Parliament. 

* This rule was expressly approved of in Avery v. Cheslyn (1835) 3 
A. & E. 75. 

* Lawton v. Lawton (1743) 3 Atkyns, 13 ; Harvey v. Harvey (1740) ^ Str. 

1141. The last was a case between heir and executor of the same person. 

But it is presumed that the case between tenant for life and remainderman 
would be equally strong in favour of the former. It must be admitted , 
however, that the decision is very briefly reported. 

» Minahall v. Hoyd (1837) a M. & W. at p. 459- * 3 Atkyns, 13. 
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These powers were summarized and consolidated by the Im- 
provement of Land Act, 1864 \ and new powers added by 
the Limited Owners Residences Acts of 1870^ and 1871^, 
and the Limited Owners Reservoirs and Water Supply Further 
Facilities Act, 1877 But by far the most sweeping powers 
have been conferred by the Settled Land Act, 1882, and its 
amendments to which we must now refer in detail. 

And, in the first place, it must be premised that, although 
these powers are only exercisable by a ^ tenant for life under 
a settlement,^ yet the definition of a ‘ settlement ^ adopted 
by the Act is such as practically to include every instance 
of an estate for life, except that of a dowress, a tenant 
pur aider vie at a rent, and a trustee®. More than that, 
it includes under the definition many cases which would 
certainly not be regarded as estates for life in the ordinary 
sense, viz. : 

(i) A tenant in tail (other than a tenant in tail of land 
' purchased with money provided by Parliament in considera- 
tion of public services ^), 

(ii) A tenant in Fee Simple whose estate is liable to be 
defeated by reason of an executory limitation over 

(iii) The tenant of a Base Fee (even where the reversion is 
in the Crown) ®, 

(iv) A tenant for years determinable on life, ‘ not holding 
merely under a lease at a reht®,^ 

* 27 & 28 Vict. c. 114. . * 33 & 34 Viet. c. 56. 

34 & 35 Vict, c. 84. * 40 & 41 Vict. c. 31. 

® 45 & 46 Vict. c. 38 ; 47 & 48 Vict, (1884) c- 18 ; 5o & 51 Vict. (1887) 
c. 30 ; 52 & 53 Vict. (1889'! c. 36 ; 53 & 54 Vict. (1890) c. 69. 

* Settled Land Act, 1882, §§ 2 (5) and 58 (i) (v). As to the terms 
< dowress/ ^ tenant pur auter vie^* &c., see post (pp. 54-56 and cap. xvi). 

' As to this see post, cap. vii. 

" A Base Fee is created by the attempt of a tenant in tail to convey 
a fee simple by an assurance which only operates to bar his issue, not the 
remaindennan. On the failure of the issue in tail, the remainderman 
may, of eounie, enter and avoid the Base Fee. (For an exhaustive 
summary of the possible instances, see Oliallis, Law of Beal Property, and 
ed., cap. xxii.) 

* It is extremely difficult to forecast the construction which would be 
put on this phrase by a court of justice. Suppose a lease to A for j.ooo 
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(v) A tenant in tail after possibility of issue extinct^ 

(vi) An equitable tenant for life 

(vii) An infant seised of or entitled in possession to land 

The one indefeasible condition is, that their interests shall 

be in present appreciation, either by actual possession of the 
land, or by perception of the income 

The statutory powers conferred by the Acts upon the 
persons answering this description are as follows : — 

(i) To sell the settled land, or any part, or any right over Sale 
the same, to exchange it, with or without (compensation for 
ine(j[uality, and to carry out a partition when it is held in 
undivided shares ^ ; 

[All subsidiary powers necessary to carry these objects into 
effect arc expressly conferred upon the tenant for life ®.] 

(ii) To lease any part of the settled land or any right over Liisiatvs. 
the same, whether involving Waste or not, for the following 
periods, viz. : — 

(a) In case of a building lease, ninety-nine years or less ; 

(/3) In case of a mining lease, sixty years or less ; 

(y) In case of any other lease, twenty-one years or less ® ; 


years if J? should so long live, at a rent of fi ve shillings yearly. Would 

be a tenant for life under the Act? The mysterious word seems to bo 
* merely.* 

' Including a person who is entitled for his life, ‘ or any other limited 
period,* to the income of lands settled by way of trust for sale, or of 
the produce of such sale. (Settled Land Act, 1882, § 63 (i).) But such 
a person is not to exercise the statutory powers witlnmi Itiavo of Iho 
Court. (Settled Land Act, 1884, § 7.) Kcicent decisions clearly show 
that a person maybe tenant for life’ under this definition, though he 
does not actually enjoy eitlier possession or income, as, for example, 
when the latter is absorbed in keeping down incumbrances, and the 
former is vested in trustees. (Williams v. Jenkins, 1893, i Ch. 700.) 

® Settled Land Act, 1882, § 59, * ib. §§ 2, 58, 63. 

* ib. §§ 3, 4. 

* e. g. to enter into binding contracts (§ 31), to raise money by way 
of mortgage for necessary expenses (§ 18), to make a legal conveyance 
of the land (§ 90). 

* ib. § 6. Where, in the case of building or mining leases, the custom 
of the district is to grant longer terms or even perpetuities, or when 
it is proved to be difficult to secure tenants except on longer terms or in 
perpetuity, the Court may authorize such grants. 


JENKS. 
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[Important directions^ as to the conditions of leasing and 
the formalities to be observed, are contained in the Act 

(iii) To accept surrenders of existing leases^ or of parts 
of them, either with or without an arrangement for renewal * ; 

(iv) To dedicate land gratuitously for public objects in con- 
nection with a sale, grant, or lease for building purposes ® ; 

[But these powers of disposition are not, without consent 
of the trustees of the settlement, or the leave of the Court, 
to be applied to the principal mansion house or the pleasure 
grounds, park, and lands usually occupied therewith ^.] 

(v) To mortgage the settled land or any part thereof for 
the purpose of raising money to pay off incumbrances ® ; 

(vi) To efEect, out of any capital money representing the 
sale or disposition of any part of the settled land, any of the 
numerous improvements specified by the Acts, on the other 
part of the land*^. [But this power can only be exercised 
with the approval of the trustees of the settlement, the Board 
of Agriculture, or the Court ®.] 

At first sight it would appear, that the extensive powers 
conferred by the Settled Land Acts upon the tenant for life 
have converted his interest into that of an absolute owner. For 
it is of the essence of the statutes that the acts of the tenant 
for life shall be binding, not only on himself, but upon all 
his successors under the settlement, and, indeed, even upon 
interests not comprised in the settlement. And it is expressly 


^ 6. g. the lease is to take effect in possession within twelve months, 
to reserve tlie best obtainable rent, to be by deed, and to contain proper 
covenants by the lessee (§ 7). In the case of a building lease, due pro- 
visions are to be made for building, and the rent is to be apportioned in 
such a way among the building lots that the ground rent on any one 
shall not exceed one-fifth of the value of the buildings and land (§ 9). 

* Settled Land Act, 188a, $ 13. ^ ib. § i6. 

* Settled Land Act, 1890, § 10. A house usually occupied as a farm house, 
or a house which has not twenty- five acres of pleasure grounds (including 
its own site), is not to be deemed a principal mansion house. 

* Including, presumably, the principal mansion house. 

* Settled Land Act, i88a, § x8; 1890, § ii. 

^ Settled Land Act, i88a, § 95 ; 1890, § 13. 

* Settled Land Act, 1889, $ 96. 
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provided, that an interest not disposed of by a settlement^ 
and therefore reverting to the settlor or his heir, shall be 
deemed to be comprised in the settled land. Thus, if 
tenant in fee simple, devise the land to B for life, and die 
intestate as to the remainder, B will be able to sell the 
whole fee simple under the Act But, of course, a tenant 
for life cannot dispose of any interest which did not belong to 
the settlor at the time when the settlement was made ; nor 
can he get rid of incumbrances lawfully created by himself 
or any of his predecessors under the settlement. 

As a matter of fact, however, there are numerous safeguards Clu cks 
imposed in favour of the successors of the tenant for life l>yThr * 
by the statutes, the policy of which is to enable the tenant 
for life to change the form of the property, but not the 
interests created by the settlement. Thus, there is the Fidiiciarx 
general, and very important direction, that the tenant for life 
shall, in exercising any power under the Acts, have regard 
to the interests of all parties entitled under the settlement, 
and shall, in relation to the exercise thereof by him, be 
deemed to be in tlie position and to have the duties and 
liabilities of a trustee for those parties In the interests of 
persons who take from him in good faith under the powers 
of disposition conferred by the statutes, he will be presumed 
to have acted properly®. But if, as a matter of fact, he 
has not, he will be responsible to the persons injured ; and 
if those who deal with him are guilty of bad faith, they 

^ At least, this is the opinion of Mr. Wolstenholmc. {SHUed Land Aciy 
p. 13.) But the reasoning is not very clear. How can the remainder in 
the case put be said to be * not disposed of by a settlement * ? A settle- 
ment is an instrument whereby land stands limited to or in trust for any 
person by way of succession. (Settled Land Act, i88a, $ a.) But the 
will in question does not limit lands by way of succession. Therefore it 
is not a settlement. Therefore the remainder cannot be said to be * not 
disposed of by a settlement/ except in the sense that it is not disposed of 
by any instrument at all. If Mr. Wolstenholme's contention be correct, 
every instrument creating a smaller estate out of a larger, e. g. a lease for 
twenty-one years, is a * settlement.* 

^ Settled Land Act, i88a, $ 53. 

* ib- 5 54 . 


E 2 
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too will be responsible, and their titles will be void So 
thoroughly fiduciary are the powers of the tenant for life, 
that he cannot transfer them to any one else, nor even bind 
himself not to exercise them ^ ; and any attempt in a settlement 
to prohibit their exercise will be invalid 

Moreover, it is stringently provided that all money arising 
from any exercise of his statutory powers by the tenant for 
life, which can in any way be considered as representing the 
capital rather than the income of the land, shall be paid into 
Court or to the trustees of the settlement, and held for the 
benefit of the persons interested. These provisions apply, 
of course, especially to sales and exchanges of the land*; 
but they extend also to the fines paid to the tenant for life 
for leases to royalties arising from mining leases and to 
the proceeds of timber rightfully cut by a tenant for life who 
is not entitled to cut timber for his own benefit (by reason of 
his estate not being ^ without impeachment of Waste If 
there are no trustees of the settlement, as very commonly 
happens where the so-called ^settlements is merely a deed 
which becomes such by the highly technical definition of the 
statutes, the Court will appoint persons to act®. Another 
useful provision requires the tenant for life to give notice to 
the trustees and their solicitor of any intention to exercise 
his statutory powers ; but such notice may be waived by the 
trustees If the tenant for life, by reason of infancy, cannot 
himself act, his powers may be exercised by the trustees 
of the settlement^®; if he is a lunatic, by his committee 
When a married woman is tenant for life, she acts alone if 

^ See Chandler v. Bradley (1897, i Ch. 315), where the defendant gave 
a sum of monejr to a tenant for life to induce him to grant a lease of 
the settled property. After the death of the lessor, the remainderman 
obtained a decision avoiding the lease. 

^ Settled Land Act, iSSa, § 50. ^ ib. § 51. * ib. § aa. 

* Settled Land Act, 1884, § 4. ^ Settled Lund Act, i88a, $11. 

^ ib. § 35. • ib. I 38. 

* ib. § 45 and Settled Land Act, 1884, § 6. 

Settled Land Act, i88a, $ 60. Every infant seised of or entitled in 
possession to land is to be deemed a tenant for life, § 59. 

** ib. $ 62. 
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6he is entitled for her separate use ; if not, concurrently with 
her husband. And a ^restraint on anticipation^ does not affect 
her statutory powers 

Hitherto we have assumed that every estate for life is of the 
normal kind, viz. an estate limited to the tenant for the term 
of his own life by Will or instrument inier r/'tw. But there 
are one or two abnormal cases which must now be considered. 


And first, those estates for life which arise by operation 
of law — the estate of the dowress, and the estate by the 
Curtesy. As to the precise circumstances under which they 
arise, more will be said when we deal with the rights of 
liusband and wife in one another’s property. But here it 
may be briefly stated, that the widow of a man who has died 
intestate, entitled to an estate of inheritance in possession in 
land, whether in fee simple or fee tail, and whether legal 
or equitable, is, unless her claim has been barred by him, 
entitled to a life estate in one-third of the lands under the 


Estutos 
for • y 
op* 1 .iiioii 
of law. 


name of Dower To this life estate belong the various 
rights and liabilities relative to emhlemenUy estovers, Waste, and 
(probably) fixtures, which have been previously enumerated ; 
but the dowress has none of the statutory powers of a tenant 
for life under the Settled Land Acts. The estate by the Curtrsy. 
Curtesy, notwithstanding the Married Women^s Property 
Acts, still entitles a husband to a life interest in those lands 
in which his deceased wife held an interest of inheritance, legal 
or equitable, in actual possession, not disposed of by her during 
her lifetime or by her Will, provided that he had children 
by her who were capable of inheriting her interest®. In the 
cases of persons married before 1 883, the rights of the husband 
may be still more extensive, as will appear at a later stage 
And, where the estate by the Curtesy exists, it will, in like 


* Settled Land Act, 1883, § 61. As to < restraint on anticipation,' 
see post, cap. xvii. 

* In the somewhat rare case of a woman living at the present day who 
was married before the passing of the Dower Act, 1833, she would be 
entitled to a good deal more than this as dower. See post, cap. xvi. 

* Hepe V. Hepe, 1892, 3 Ch. 336. * Post, cap. xvi. 
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opinion^ it seems now to be settled^ that an estate pur auter vie 
which comes to any personal representative comes to him 
as personalty, in the sense that it will pass to his personal 
representatives on his deaths and be distributable among^ his 
next of kin^. But, of course, it can only be conveyed (if 
a legal estate) by a conveyance appropriate to the transfer of 
land; and, until recent legislation put the claims of all the 
creditors of a deceased person on the same footing^, it was 
only liable, even in the hands of executors, for specialty debts 
in which the heir was named 

A very useful statute of the year 1707 * empowers all persons 
having any interest arising upon the death of any individual, 
to insist upon the production in Court of such individual, 
upon pain of having it assumed that he or she is dead. This 
statute was avowedly passed to defeat unjust attempts on the 
part of tenants pur auter vie to prolong their enjoyment of 
lands by concealing the death of the cestui s que vie. 

Finally, it may be again mentioned, that the tenant pur 
auter vie, \ not holding merely under a lease at a rent,* is 
entitled to exercise the statutory powers of a tenant for life 
under the Settled Land Acts. Whether a tenant for life 
pur auter vie would be so entitled, may be regarded as 
a doubtful point 

* MiMni CasUeU v. More-Smyih, 1896, A. C. 158 ; Re Sheppard, 1897, 2 Ch. 67. 

^ 3 & 4 Will. IV. (1833) c. 104, and Hinde Palmer's Act, 1869 (32 & 33 

Viet. c. 46). 

Wills Act, 1837 (7 Will. IV. k i Viet. c. 26), § 6. 

* 6 Anne, c. 18 or 72. 

® Settled Land Act, 1882, § 58 (v). Limitation ‘ to A during the joint 
lives of A and 0,’ remainder ‘to B and his heirs during the life of C.’ 
Could A sell, and, if so, what interest ? 
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TENURE IN COPYHOLD. 

The same influences which led the feudal lawyers of the Villenag 
eleventh and twelfth centuries to describe the land rights 
of the free farmer in terms of tenure, produced a similar 
result, at a somewhat later period, in the (;ase of the lower 
ranks of the peasantry. As to the origin of these ranks, and 
their personal position in the eye of the common law, this 
is not the place to inquire For legal purposes, they include 
all, or nearly all, those humbler agriculturalists who, not 
being tenants for definite terms of years by express contract, 
yet held, by virtue of local custom, certain substantial interests 
in land. Whether these persons were originally members of 
free village communities, depressed by immigrant conquerors 
to the position of serfs, or whether they were humble followers 
of some thegn who had received a grant of bookland and 
settled his dependents upon it, is again a question beyond the 
scope of this work. As soon as the common law begins to 
recognize such persons, it decides definitely for the latter 
view. The villein tenants are, in the view of the law, settlers 
on the land of the lord of a manor y that mysterious entity The 
the precise nature of which no one yet understands, but 
which, in some vague way, always stands for the estate 
of a substantial landowner, who has at least some territorial 

^ Upon this deeply interesting question, the reader is referred to Digby, 

History qf the Laio qf Real Property, 3rd ed., pp. 49“5L and to *1^0 classical 
works of Vinogradofr, VUUmge in England, and Seebohm, The Englieh Village 
(knnmunity. 
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jurisdiction over humbler persons, usually living near his 
abode. 

But the recognition of such persons by the common law 
falls into two distinct historical stages. One is the recognition 
dc facto ; the other, the recognition de jure. The former dates 
at least from the reign of Henry II ; Bracton, writing under 
Henry III, has much to say about it. Although the names 
used are not quite the same, we seem to be safe in identifying 
the future copyholders with the ^ customary tenants ^ of the 
writ or commission Extenta Maneriiy printed among the statutes 
of the year 1276', but probably of a somewhat later date. 
Later on, when, as the result of the great inquiry which 
resulted in the compilation of the Hundred Rolls, the mano- 
rial landowners adopt the habit of keeping strict records of 
the state of their manors, these customary tenants acquire 
the name of ^tenants by copy,^ or ‘copyholders^; because 
their titles are evidenced by copies of extracts from the 
manorial rolls, which record their names and holdings. By 
the end of the fourteenth century, the recognition de facto 
is complete. 

But it is de facto only. The estate of the copyholder was 
not, at first, one which would be protected by the royal 
courts. The lord was seised^ or feudally possessed, of the land, 
and he alone, therefore, could use the assizes, or possessory 
actions of the common law 2, To have admitted that the 
tenant was seised, would have been to postpone the lord to 
the position of a mere reversioner ; for two persons could not 
independently be seised of the same piece of land. So the 
common law said that the copyholder held ^ at the will of the 
lord,’ who, as he could, in theory, eject him when he pleased, 
could still be said to be seised. 

But, as time went on, the customary character of the copy- 
holder’s interest ,was more and more insisted upon. Though 

‘ 4 Edw. I. St. L 

* This was the orthodox rule so late as Littleton ; though whispers of 
the coming change were beginning to be heard* (Co. Litt. 60 b.) 
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he could not enforce his interest in the king^s courts, he was 
entitled to enforce it in the lord^s own court, either by plaint, 
against a stranger, or, by petition, against the lord himself 
The last may be considered a poor remedy, but it must be 
remembered that, even in those days, it was somewhat difficult 
for a judicial tribunal openly to refuse justice, even in the 
interest of its proprietor. Littleton, though he denies the 
remedy in the king'^s courts, says plainly — ‘but the lord 
cannot break the custom which is reasonable in such cases 

Still, the position of the copyholder was very far from By tlio 
secure ; and we are not surprised to find that efforts were courts, 
continually made to improve it. One of the boldest of these 
was the attempt to obtain a subpoena in Chancery against 
the lord who ejected his copyholder, on the ground that his 
act was against conscience And it was, probably, the fear 
of seeing a profitable branch of business snapped up by their 
formidable rival, which led the common law courts, shortly 
afterwards, to allow the tenant in similar circumstances to 
use the Writ of Trespass^. And the privilege was slowly 
extended®, until the interest of the copyholder was finally 
placed on as good a footing, in respect of legal protection, 
as the estate of the socager. Thus the copyholders were 
recognized de jure. 

We proceed now to deal with the peculiar incidents of 
copyhold tenure, taking first those which most strikingly 
distinguish it from socage. 

I. Method of transfer. This peculiarity, from which the Surrender 

, a . • ^ 1 J flild &d* 

tenure acquires its most common name, is not merely due niittant;©. 

^ Co. Litt. 6o. * ib. 6o b. 

* Y. B. 7 Edw. IV. M.pl. i6, fo. 19 (ann. 1466). The Court of Bequests, 
an intei'esting royal tribunal, which flourished during the sixteenth and 
early seventeenth centuries, also made a bid for copyhold business. 

* Ib. ai Edw. IV. H. pi. 37, fo. 80 (ann. 1482;. 

* On the authority of a case reported in 1583 (i Lev. 4) it is said that 
in the year 157a it had been ruled that a lease for years made by a copy- 
holder enabled the lessee to recover in ejectment against a stranger. But 
Coke {OmpUie CqpyhcMer, § 51) expressly says that the copyholder himself 
can use none of the old real actions, either against his lord or a stranger, 
nor the action of ejectment. 
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to the origpinal recogpnition o£ customaiy tenants at the time of 
the Hundred Rolls. Had the lord of a manor enfeoffed his 
villein with livery of seisin^ or even made a grant to him by 
deed, he would have recognized his status as a freeman. And 
had he recognized his villein^s conveyances by livery of seisin 
or deed, he would have made a similar admission. So the 
copyholder was merely ^ admitted ^ to the number of the lord^s 
tenants at a customary court, by the symbolical delivery of 
a rod not enfeoffed by livery of seisin. And, when he wished 
to transfer his interest, lie surrendered it to the lord, to the 
use of ^ his intended transferee, who, thereupon, sued admittance 
and obtained it in like manner. All these circumstances were 
duly recorded on the manorial rolls ; and copies of the extracts 
relating thereto could be obtained, on payment of fees, by any 
person interested. These copies formed the ordinary evidences 
of title, although, as a matter of fact, the rolls themselves 
were the only real evidence. And so the tenure acquired 
its name of copyhold. When copyholds became devisable 
by Will, it was even necessary for the intending testator to 
surrender his interest to the use of his Will ; but this rule 
has been abolished by statute 'K Formerly, also, surrenders 
and admissions of copyholds could only take place in the 
Court of the Manor, held on one of the regular days. But 
this rule has also been abolished In other respects, however, 
the customary method of alienation still prevails ® ; and, as 
a matter of fact, it has great conveniences, notably, that 
evidences of title can hardly be lost, and that secret dispositions 
cannot be used to perpetrate frauds. 

^ Co. Litt. 6i a. 

* Copyholds are not within the Statute of Uses. The person to whose 
use a copyhold is surrendered has still, therefore, only the right to claim 
admission ; and, until he is admitted, the legal estate is not in him. 

* 55 C^eo. III. 0815) c. 19a. $ I, repealed and re-enacted by Wills Act, 
1837 (7 Will. IV. & I Viet. c. fl6), §§ a & 3. 

* 4 & 5 Viet. (1841) c. 35. §§ 87, 90. Repealed and re-enacted by 
modem Acts. 

* This statement of course applies only to the legal estate, with which 
alone we are now dealing. 
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a. The limited extent of the tenant' e rights. It is one of the Rights of 
most striking features of copyhold tenure, that the estate 
of the tenant, however long it may be, confers upon him no 
right to do more than take the annual produce of the land, 
without altering its character. This feature, which is one 
of the clearest proofs of the originally feeble character of 
the tenant^s interest, practically prohibits him, under pain 
of forfeiture, from doing anything that a tenant for life in 
socage might not do. Thus, he may not change the course 
of husbandry, fell timber, destroy buildings, or open mines, 
unless there exist a custom of the manor to a contrary intent ^ ; 
and he is even responsible for permissive Waste, e. g. neglect 
to keep in repair buildings which were in good repair when 
he was admitted Furthermore, he commits Waste if he 
grants a lease for more than one year without the licence of 
the lord ; unless the special custom entitles him 

3. The customary character of the terms of holding. In every Fixed 
ease, the features of the copyholderis interest will be primarily 
regulated by the special local custom of the manor of which 
it forms part. It is true that, since the common law courts 
have recognized the legal existence of copyholds, they have 
asserted a right to quash certain customs, as ^ unreasonable 
It is true also, that the duration of the tenant’s interest 
may, to a limited extent, and subject to the custom, be 
determined by the parties to any arrangement "*. But by 


^ Blewett V. Jenkins (i86a) la C. B. (N. S.) 16. 

* Coke, Complete Copyholder, § 57. This liability cari now be enforced by 
action, as well as by forfeiture. {Blackmore v. White, 1899, i Q. B. a93.) 

* Co. Litt. 59 a. Curiously enough, an attempted alienation in fee 
simple would not now work a forfeiture, because it would pass nothing 
that the tenant had not got, and so no harm would be done. But a leaso 
for years by a copyholder creates a term Talid against all but the lord 
and I'emaindermen (if any), and is, therefore, a disseisin of the lord. 
TresiddetY, Tresidder (1841) i Q. B. 416. 

* Badger v. Ford (1819) 3 B. & Aid. 153. But the Courts will hesitate 
very much to declare a custom unreasonable. M, of Salisbury v. Gladstone 
(1861) 9 H L. C. 69a. 

* e. g. the tenant of a copyhold fee may surrender to the use of A for 
life, remainder to B in fee. Fitch v. Hodcley (1594) Cro. Elia. 441. 
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far the greater part of the rules and incidents which go to 
make up the interest^ will depend upon local custom. From 
this fact certain important consequences are deduced, viz. : — 
No grant (a) Only such lands can be granted by copy as the custom 
laiidBlt)y authorizes. The best proof that land is grantable by copy, 
is the fact that it has been before so granted. By special 
custom, a lord may have the right to grant fresh copy out 
of the waste, with the consent of the Homage, or court of 
tenants^. But, even where such custom exists, it cannot 
now be exercised without the consent of the Board of 
Agriculture \ and, when it is so exercised, the land will be 
held in socage, and not by copy^. 

Norofnew (^) Only such estates may he granted as the custom authorizes. 
interests. speaking, the manorial customs have followed the 

common law limitations; but it does not follow that in all 
manors customary estates in fee simple, tail, and for life can 
indifferently be granted. In some cases, the estate tail, in 
others, the estate for life, is the largest interest recognized. 
In some manors there is a custom to entail®; in others, 
a grant or surrender ^ to A and the heirs of his body * will 
create a conditional fee, alienable on birth of issue \ For the 
statute Le Bonis does not apply to copyholds 
Position (c) The act of the lord in admitting a new tenant is ministerial, 
of lord. administrative. And therefore, if the lord is de facto seised 
of the manor, the admittance is good, even though the lord^s 
title be limited or bad This rule does not apply where the 
act is really an exercise of the lord’s discretion, e. g. a licence 
to grant leases But it does, apparently, hold good in en- 
franchisement under recent legislation®. 

Division of {d) A copyhold tenement is indivisible by act of the parties^ 

there be a custom to that efect, and even then, only with 

monts. I lasceUes v. Onslou; Ci®77) » Q* B. D. 433. 

* CopyhoM Act, 1894 (57 & 58 Viet. c. 46), § 81. 

* Crom V. Baldwere (1793) 5 T. B; at p, in. 

* Spencer v. Clark (1899) 5 B. & Aid. 458. 

^ Coke, CempLeU Copyholder, § 47. < ib. §§ 34, 41. 

^ Petty V. Evans (i6zo) 9 Brownlow, 4a 

* Copyhold Act, 1894 (57 & 58 Viot, c. 46), § 94. 
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Ue licence of iJie lord. At the common law, apparently, the 
lord could not even grant a licence to divide ^ ; but this rule 
has been altered by statute^. Partition of copyholds may 
also be made by co-owners, even without the lord^s consent** ; 
so that a division can indirectly be effected, by transfer to 
two or more persons as tenants in common or joint-tenants, 
who may then effect a partition 

4. The communal character of the holding. Although it is Corn- 
said that a manor may exist ^ by reputation ^ without tenants, Smractor. 
and fcertainly without copyholders®, yet a copyhold cannot 

exist without a manor. And so, if the reversion on a copyhold 
tenement be alienated away from the manor of which it forms 
part, the tenement will cease to be copyhold, and can be 
disposed of by common law conveyance If the alienation 
of the reversion be only temporary, the copyhold character 
will only be suspended. In any case, the rights of the 
copyholder cannot be affected by such a proceeding. The 
communal character of the copyholder also entitles him, in 
the majority of cases, to valuable rights over waste lands, 
of which we shall have to speak later on. 

5. Capacity for enfranchisement. By the operation of the Enfran- 
law of ^ merger,’ as we shall hereafter see, when a larger and Jnent. 
a smaller interest in the same piece of land become united 

in the same person, the smaller interest is extinguished in 
the greater and disappears. If, in any such case, the smaller 
interest be a copyhold tenement, its copyhold character is 
gone, though it may possibly be revived at a future date. 

But copyholds are also subject to a very special process, called 
‘ enfranchisement,^ by which, without any transfer of estate 
from the lord to the tenant, the copyhold character of the 

^ Coke, Complete Copyholder, $ 41 ; Bayer v. Strickland (1842) 2 Q. B. 7<)2. 

Possibly this rule only applied to a lord with a limited interest. 

• Copyhold Act, 1894, § 86. 

• ib. § 87. But, apparently, the aid of the Court must be obtained 
if the lord refuse. 

• As to the meaning of these terms, see post, cap. xxi. 

• Clayton v. WiUiamB (1843) ii H. & W. 803. 

• Case (1588) I Leon. loa; i>A<8^*v./ta«(i859)6C,B.(K.S.)8ii. 
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tenant^s interest disappears, wholly or partially, and he becomes 
a tenant in socage. This process, which, historically speaking, 
took its rise in the villein^s personal capacity of enfranchise- 
ment, has now assumed great importance, owing to the favour 
with which it has been regarded by the Legislature for the 
last fifty years. 

Voluii- The so-called ^enfranchisement’ by agreement of the lord 
and tenant is very rarely a true enfranchisement at all, being 
usually a conveyance of the socage reversion to the copyholder, 
and, therefore, operating to extinguish rather than enfranchise 
the copyhold The distinction is very important ; for, 
inasmuch as it is, in such a case, the tenant’s interest, and 
not the lord’s, which is destroyed, it follows that any incum- 
brances and defects upon or in the title of the latter would, 
but for the express provisions of recent statutes still affect 
the so-called enfranchised tenements And it is conceived 
that, even if the voluntary enfranchisement were effected 
by release of manorial rights, a defect in the title of the lord 
would have prevented the extinction of the latter. It is true 
that a lord with limited interest is enabled to effect a voluntary 
enfranchisement by virtue of the Settled Land Act, i88a, 
provided that his own title be good But the real protection 
to enfranchising copyholders and purchasers from them is to 
be found in the long series of statutes, commencing with the 
year 1841^, and culminating in the Copyhold Act, 1894®, 
which has been passed with the object of facilitating, not 
Statutory, merely voluntary enfranchisements, but enfranchisements 
effected by the lord against the will of the copyholder, and 

^ Elton, CepyJMs, 2nd ed., 354. 

* e. g. Copyhold Act, 1894, § 89. 

’ It is true that a future purchaser of the enfranchised tenement would 
^ have no right to call for proof of the lord’s title. (Conveyancing Act, 

i88t (44 & 45 Vicjfc. c. 41), § 3.) 

* 45 k 46 Viet. c. 38. § 3 (ii). 

® 4 & 5 Viet 0. 3§ (1841) ; 6 & 7 Viet. c. 23 (1843) ; 7 & 8 Viet c. 55 
(1844) ; 15 a c. (185a) ; ai k aa Viet. c. 94 (1858) ; 50 & 51 

Viet e. 73 (1887). 

* 57 & 58 Viet, e, 48. 
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vice versa. The provisions of these statutes are too long 
and eom^icat^ to be Set out here; but^ broadly speaking, 
it may be said that they enable either lord or tenant^ whether 
having limited interests or not', with the approval of the 
Board of Agriculture, to effect an enfranchisement which 
will bind all future owners. If the enfranchisement be by 
mutual agreement, considerable latitude is given to the parties 
to fix the terms of compensation to be paid for loss of manorial 
rights If it be effected at the instance of the copyholder, 
and the amount be small, the compensation takes the form 
of a gross sum of money paid to the lord, or into Court, to 
devolve along with the manor ; if at the instance of the lord, 
or if^the compensation to be paid exceeds one yearns improved 
value of the land, it assumes the shape of an annual rent- 
chiLtge equival^t to interest at four per cent, on the amount 
of the compensation®. There are elaborate provisions for 
fixing the amount of compensation, in case the paities cannot 
agree Certain useful sections enable the Board of Agriculture 
to refuse to allow proceedings for compulsory enfranchisement 
to continue, if in its opinion substantial injustice would result 
from enfranchisement®, and to enable the lord to buy out 
thu tenant’s interest as an alternative to enfranchisement in . ' 

certain cases ®. 

There were formerly many doubts as to the precise effect of EflFect of 
a so-called * enfranchisement ' at the common law ; whether, chi^ment. 
for example, the enfranchised tenement was or was not subject 
to Certain manorial claims, or endowed with certain manorial 
rights'^. But, in respect of enflanchisements effected under 
the dhpyhold Acts, whether voluntary or compulsory, it is 
now expressly provided that the enfranchised tenement shall 
be hdd free from all peculiar manorial customs from every 

^ 57 & 58 Viet. ’(1894) c. 46. § 43. But a copyholder for life dr years <. 
without right of renewal cannot compel an enfranchisement 96). 

* ib. 5 15. » ib. $ 8, * ib. 5-7. • ib. $ la 

* ib. § it. ^ Elton, Copyhdda, 2nd ed., 355, 358, 

* There ia a saving for gavelkind in Keni^ And for rights of husbands * 

and wives asarried before the date of the enfranchisement. (Copyhold 

Act, ^894, S az.) 

.JBMKS. P 
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incumbrance or disposition affecting the manor^ and from all 
claims by the lord^ except the claim to escheats and the claim 
to minerals^ and the franchises of fairs^ markets, and sporting. 
But minerals and sporting rights may be made the subject of 
special agreement^. On the other hand, the copyholder’s 
rights of common in respect of his tenement are expressly 
reserved®. It is interesting to note that, although, as a 
general rule, the enfranchised tenement will be held subject 
to precisely the same interests and limitations as the copy- 
hold which it has succeeded, yet that an enfranchisement 
effected by a tenant in tail in possession will give him a fee 
simple®. The enfranchisement provisions of the Copyhold 
Act, 1894, apply not only to copyholds, but to the com- 
mutation of all manorial incidents affecting land of any 
tenure 

We now come to the incidents of copyhold tenure which 
correspond more closely with those of socage, viz. : — 

Fealty. 6. Fealty, It is quite clear on the authorities that, in 
theory, there might be a custom in any manor to the effect 
that every copyholder on admittance had to take the oath 
of fealty®, and that, until the year 1710, the ceremony could 
. actually be enforced®. Probably, the right to exact fealty 
would not be barred by twelve years’ lapse under the Statutes 
of Limitation ; but, as the custom is local, not a part of the 
common law, a long interioiption of render would give rise to 
a presumption of release 

Quit rents. 7. Fent^ or, as it is more commonly called, being 

the pecuniary compensation into which the ^ works and 

> Copyhold Act, 1894, § 23. 

* ib. $ 22. As to the position of the enfranchised holder with respect 
to common, the recent case of Ramsey v. Cruddae (1893, 1 Q. B. 228) should 
be studied. 

* Be Bart (i889>4 j Ch. D. 547 * 

* Copyhold Act, 1894, § 2. * Co. Litt. 63 a, 

* Cox V, Biufxrd (1710) 2 Vem. 66 a. Coke speaks of the fealty of copy- 
holders in his day as a matter of * common experience ’ (fimr^ete O^hotder, 

% 20). 

^ Emery y. Qrocock (1821 ' 6 Madd. 54* 
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services^ of the castomary tenant have been resolved. The 
precise date of such a commutation can rarely be ascertained ; 
but the amount of the quit-rent can be settled by reference 
to the court rolls^ and is usually mentioned in the record 
of the admittance. * It is interesting to note that^ if a quit- 
rent is fixed alternatively in money or com, the copyholder 
may still, if he pleases, pay in com, notwithstanding a long 
course of payment in money A lord may distrain or bring 
an action for a quit-rent^; but his claim will be barred by 
non-receipt without acknowledgement for twelve years 

8. Suit of court. In the absence of special custom, every 
copyholder of a manor formed one of the copyhold ' Homage,^ 
and was bound to attend the customary court on the usual 
days, upon pain of fine, distress, and forfeiture^. Formerly 
no administrative or even ministerial act affecting the con- 
stitution of the manor, e. g. the admission of a new copy** 
holder, or the forfeiture of a tenement, could be done elsewhere 
than in the lord’s, court, presided over by himself or his 
steward. And it was the duty of the Homage there to 
' present ^ or take formal notice of any circumstances affecting 
the constitution or well-being of the manor, such as deaths 
of copyholders or surrenders of their tenements, or illegal 
encroachments on the waste. But recent legislation has 
greatly diminished the importance of manorial courts. All 
grants, admittances, and surrenders of a normal character 
may now be made in or out of court ; and, even where it is 
necessary to hold a formal court, e. g. to make proclamations 
of vacant tenements, such court may be held though there 
are no copyhold tenants in existence or present. But for 

^ Blemtt V. Jenkins (1862) 12 C. B. (N. S.) 16. 

* 4 Geo. II. (1730) c. 28. $ 5. 

* 3 & 4 Will. IV. (1833) c. 27. § 2 ; 37 & 38 Viet. (1874) c. 57. $ i. 

* Coke, Complete Copyholder, § 57. It appears that the lord cannot distrain 
for the fine without special custom {Rowleston v. Alman (1600) Cro, Eliz. 
748)^ nor, if he distrain instead of fining, can he sell the distress (QomersaU 
V. Medgate (1610) Yelv. 194). Whatever be the rule for freeholders, the 
fine of a copyholder may be fixed by the steward {Eowleston v. Alman, ante, 
per Curiam). 


Suit of 
court. 


F 2 
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recording a consent to a grant of a copyhold tenement out of 
the waste^ a proper customary court must still be held 

9. Fmes on de%cent^ which are the equivalent of the socage 
Beliefs, and are payable by the heir on claiming to be 
admitted to the tenement of his ancestor. The amount 
of the fine is fixed in each case by the custom of the manor, 
or left to be named by the lord, in which case it is called 
^ arbitrary.^ But there is a theory, not very strongly fortified 
by authority, which restricts the amount demandable upon 
an arbitrary fine to two years^ improved value of the land 
The fine is not payable till after admittance ; but if the heir 
will not seek admittance, the lord may seize the tenement 
for want of a tenant. 

10. Fineei on aliefiaHon, which were expressly reserved in 
the case of copyholds by the statute of 1660^, are payable 
either for licence to demise, or upon alienation of the tenai\t 
by surrender. They may also be payable on alienation of the 
manor by the lord; but it is said that, to found such a claim, 
the alienation must be by act of God, i. e. death \ There is 
no definite restriction upon the amount of an arbitrary fine 
pn alienation ; and fines of three, five, and even seven years' 
value have been allowed 

1 1 . Heriots, unlike fines on alienation, are seizable by the 
lord, in virtue of special custom, on the death of a copyholder, 
and irrespective of the admittance of a new tenant. They 
may also be claimable upon alienation. The precise form of 
the heriot varies greatly with local custom ; but it is usually 
the best beast or chattel, not necessarily within the tenement, 

’ Copyhold Act, 1894, $§ 82-5. 

” Blackstone, Oomm. (4th ed.) II. 98, quoting Morgm v. Scudamore (1677) 
in 9 Chancery Reports, 70 (3rd ed.), 134 (and ed.). 

^ 19 Car. IL c. 94. § 6. 

* Co. Litt. 59 b. / But a custom to demand a fine on the death of the 
last admitting lord, though he had alienated the manor to the claimant 
by act inter vivos, has been held to be good. {Lowiher y. Rato (1735) 9 Bro. 
P. C. 451.) 

* Frasftr v. Mason (1883) xi Q. B. D. 574 ; King v. IHUington (1687) 
Freeman, K. B. 494. 
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or even within the manor. As soon as the lord has made his 
selection, the property in the h^riot vests in him, and he may 
seize it, if he can do so peaceably or bring trover or detinue 
for it A Iona fide sale in market overt will, however, defeat 
the lord^s claim. 

Besides the normal heriot due on the death or alienation 
of a copyholder by special custom, and known as ‘heriot 
custom,^ there exist two other kinds of heriots, known as 
^ suit heriot ^ and ‘ heriot service * respectively. ‘ Suit heriot^ 
is due by special contract or grant, and cannot be seized, 
but only distrained for, and that during the continuance of 
the tenant^s estate ^ Heriot service ^ is said to arise from 
an original creation of tenure ; and it was at one time a belief 
that it could only be due in respect of a freehold inheritance. 

But the recent case of Wentern v. Bailey * shows that, at least 
as a matter of law, ‘heriot service^ may now attach to 
a copyhold tenement. A heriot due by service can either be 
distrained for, or seized ® ; and, in the latter case, it is said, 
even in the hands of a purchaser 

1 2. JFardehip, The lord’s right to the guardianship of an Wardship, 
infant copyholder seems also, in spite of Blackstone^s sweeping 
assertion to depend entirely upon local custom. Rolle’s 
doctrine®, founded upon a statement of the Court in an 
unreported case of the year 1599 (Egletone Case), is that 
' if a copyhold descend to an infant within the age of fourteen 
years, the next friend to whom the land cannot descend shall 
have the custody of it, like as of a free tenement, unless 
the custom appoints it to any other.’ This view was expressly 
followed by the King’s Bench in the case of 22 . v. Inhabitants 

* Parker v. Qage (1689) x Shower, 81, and whether it be in or out of the 
manor. But he cannot distrain. 

* Western v. Bailey, 1896, a Q. B. 234. 

’ Edwards ▼. MoaOey (1740) Willes, 19a. 

^ 1896, 9 Q. B. 934. 

^ Odiham y. Smith (1593) Cro. Eliz. 5^9* 

* Elton, Copyholds, p. 199, n. The case in the Year Books (? 6 Edw. III. 

M. pi. 3) hardly bears out the assertion. 

^ Comm. (4th ed.) II. 98. •a Eolle's Abridgment, 40. 
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of Wilhy in which the mother of an infant copyholder was 
held to have been his g^rdian, and^ therefore^ to have 
obtained a fixed right to occupy the tenement. It is only 
upon proof of express custom that the lord will be entitled 
to appoint a guardian^; but when he is so warranted, it 
seems that his wardship will be, on feudal principles, ' without 
account,' i. e. he will be entitled to retain for himself the 
surplus of the income, after, maintaining the infant Of 
course this wardship, like that in military tenure, only arises 
in respect of infants entitled by descent. But it seems that 
the copyholder cannot dispose by Will of the guardianship 
of his infant heir, to the detriment of the custom The 
person claiming to be guardian must be admitted on the rolls 
for the sake of filling the tenancy ; and if he will not apply for 
admittance, the lord may appoint a guardian for the purpose 
13. Freehench and Curtesy, The right of the widow of a 
deceased copyholder to a provision out of his lands is usually 
known by the name of ‘ Freebench.’ Its amount, and the 
conditions under which it can be claimed and held, are deter- 
mined exclusively by the special custom, and generally differ 
very substantially from the widow's claim to dower out of 
socage lands®, copyholds not being within the Dower Act, 
1833*^. Thus, it may attach to all the lands of which at any 
time during the marriage the husband has been tenant, 
notwithstanding that he has disposed of them during his 
lifetime®. On the other h^ind, a devise of copyhold lands 
has been held to bar the widow's claim to Freebench ® ; and 

(1814) a Maule & S. 507. ^ Cole y. Walks (1591) i Leon. 338. 

’ Anonymms (1578) i Leon. a66. 

* Cknch (‘ Church ' in title) v. Oudmore (1691) Lutwyche, 1181, and 
3 Levinz, 395. Doubtless, at the present day, this decision would be held 
to apply only to the copyhold tenement, not to the person of the heir. 

® II Geo. IV. & I Will. IV. (1830) c. 65. §§ 3-5. 

* As to this see post, cap. xvi, ’^ 3^4 Will. IV. o. 105. 

* Ridddl y. GvoinnsU (1841) i Q. B. 683. In this case the widow actually 
recovered one-third part of houses built on the land by purchasers from 
the husband. 

* Lofisy y. Kill (1875) L. B. 19 £q. 346. It does nojb appear by this case 
whether the Freebench attached to all the husband’s copyholds, or only 
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in equity, and therefore now at law also, a provision by way 
of jointure will have the same effect, even though copyholds 
are not within the Statute of Uses \ The widow, if she 
be entitled to Freebench in all her husband^s lands, may 
enter and be admitted at once on his death ; if in part only, 
her share must be assigned by the Homage^. But, in any 
case, she will hold of the lord, not of the heir 

A husband’s claim to Curtesy out of the copyhold tenements 
of his wife is likewise governed entirely by local custom. But 
it is conceived that the recent Married Women’s Property 
Acts in cases where they apply, will be held to entitle the 
wife to exclude her husband^s claim to Curtesy, either by 
surrender or Will. 

With regard to the estate or quantity of interest which Ano- 
a man may hold in copyhold tenure, it has been before copyhold 
said that this is also determined by local custom. And it 
appears that the rules of the common law regarding the 
limitation and descent of socage and other estates do not pro- 
hibit the existence of curious deviations in copyhold customs. 

Thus, although copyhold estates in the nature of fee simple, 
fee tail, for life, and for years are known, it must not be 
assumed that these interests resemble the analogous common 
law estates. Thus, for example, copyholds for lives are, in 
some manors, descendible as personal estate ^ ; in others, 
copyholds for years descend to heirs In many cases the 
tenants of copyholds for years have a right of renewal, or 
nomination of their successors, which renders it very difficult 

to those of which he died tenant. But the language of Sir George Jessel 
(p. 351) is wide enough to cover the former case. 

^ Walker v. Walker (1747) i Ves. Sr. 54. 

• Howard v. Bartlet (1615) Hobart, 181, and WaJker v. Walker i Ves. 

Sr. 54. 

• Therefore she will not be allowed to dispute the title of the lord 
under whose admittance she claims. Nepean v. Badden (1822) 5 B. & Aid. 

6a6. 

♦ 45 & 46 Viet. c. 75 (i88a) ; 47 & 48 Viet. c. 14 (1884) ; 56 & 57 Viet, 
c. 63 (1893). 

* Watkins ▼. Lea (180^ 6 Ves. Jun. 633. 

* Bagels Case (1623) Gro. Jac. 671. 
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to bring their interests within any well-defined category. The 
existence of such infinite varieties of interests is a pretty clear 
indication of the Severe system of compression which must 
have been applied^ by the framers of the common law^ in 
order to produce the classical .symmetry of socage estates. 

Great care should be taken to distinguish between interests 
which represent the relationship of lord and tenant^ and 
those which represent arrangements between one tenant and 
another of the same copyhold tenement. The former depend 
entirely on custom ; the latter, though restricted and limited 
by custom, are partly regulated by the arrangements of the 
parties. Thus, in a manor in which there was no custom 
to entail, no estate tail could, it is presumed, be created either 
by lord or tenant. Where such a custom existed, the tenant 
could not, as against his lord, convert his tenement into 
a customary fee simple; but as against his own issue and 
the copyhold remaindermen he certainly could, either by 
customary surrender, or by a deed executed in accordance 
with the provisions of the Fines and Recoveries Act, 1833^. 

Finally, there should be noticed, in connection with copy- 
holds, two species of tenure which are often confused with 
them. 0ne is that known as Customary Freehold^ which 
occurs when socage lands are known to be parcel of some 
definite manor, and to be subject to certain manorial incidents. 
This would seem to be merely a case of socage with special local 
incidents, and to arise from the fact that the lands have, for 
various reasons, preserved the character which at one time 
probably belonged to most socage lands, but which, in the 
majority of cases, has been lost^. The tenant of the customary 
freehold can usually aliene his tenement by common law 

‘ 3 & 4 Will. IV. c. 74. $§ 50-54. 

^ Sir Charles Elton (CopyholdSf and ed., p. a) tries to distinguish between 
f^holdi modified by local custom, and those which are * wholly supported 
by custom.* But the distinction appears to be unsound. All legal 
estates depend upon custom, general or special; and, where no special 
custom exists, the general will apply. No doubt, the special custom may 
make greater or less inroads on the general, or it may be altogether 
silent. 
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asBurance; and this is the decisive mark of the freedom of 
the tenure. The manorial incidents of customary freehold 
may be commuted, by agreement or compulsion 
, Second, there are certain manors known as ‘ ancient demesne,' Ancient 
in theory representing the lands which were in maun rcyi* ^®’**®****‘ 
at the time of Domesday survey^. The tenants of these 
manors, both socage and copyhold, were entitled to various 
privileges, some of which long ago became obsolete, and some 
were repealed by the Fines and Hecoveries Act, 1833 *. 

^ Copyhold Act, 1894, § a. ^ Bracton, lib. i. c. 11. 

• * 3 & 4 Will. IV. c. 74. §§ 4-6. 



CHAPTER VI. 

TENURE AND ESTATES FOR YEARS. 

Conven* Faom very early times we read of persons who held land by 
tionanes. {conventio) instead of by feoffment, and for definite 

terms of years, instead of for life or in fee. The law did not 
regard them as tenanU^ for they had not that feudal possession 
or %emn of the land which a feoffee had. It treated them as 
contractors or ^conventionaries^,* whose remedy for disturbance 
lay in a personal action against their lessors for breach of 
contract {breve de convention^. 

Weakness But a remedy of that kind is open to serious objections. 
pL^^on. place, it could only be used against the lessor 

• or his heir ; a stranger would have said that, being no party 
to the convention, he was not bound by it. In the second, 
a doctrine early established itself, to the effect that a con- 
vention, to be actionable, must be under seal \ and the lessee 
who had only word of mouth to rely upon could not use it. 
Moreover, the lessee could not defend himself by his convention 
against the guardian in chivalry of his lessor^s heir, nor 
against his lessor^s widow claiming dower. 

Qum ejecit The earliest special remedy of the lessee for years was the 
writ Quare gecit infra terminum. This writ seems to^have 
been devised to' meet the hard case in which the lessor had 

‘ The term was used so late as the reign of Edw. III. to describe the 
free tenants of the Duohy manors of Cornwall, who held for terms of years 
upon express agreement. Bmoe v. Brenton (i8a8) 8 B. & C. at p. 745. 
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alienated his interest to a stranger (perhaps with a secret 
trust for reconveyance), intending that the stranger should 
eject the lessee. Although, if the lessor still held the land, 
the lessee could recover it in specie from him by the Writ 
of Covenant, if the lessor had parted with the land, only 
damages could be recovered against him. And the alienee 
would, of course, deny any liability on the convention. But, - 
by the Q,uare ejecU, a writ attributed to the authorship of 
William Raleigh, about the year 1235, lessee could 
recover the land from a purchaser under the lessor’. About 
half a century later, the writ of Ejeciio firmacy a special J2[/cc«»o 
variety of the rapidly growing writ of Trespass, gave to*^*^^”***’ 
the lessee for years an action for damages against any 
disturber; and, before Pitzherbert^s time, this remedy had 
been improved into a restoration of the land itself^. And 
a useful clause of the Statute of Gloucester (1278) enabled 
the termor (as the lessee for years was frequently called) 

intervene in a fictitious lawsuit got up between the lessor 
and a third party, to enable the latter to recover the land 
by a pretended hostile title, and thereby to avoid the lease *. 

Terms of years thus protected had evidently ceased to be Leaseliold 
mere contractual interests ; and Bracton even speaks of the 
termor as having ^seisin’ of the land^. But this was 
going too far for the average lawyer, who gradually evolved 
a distinction between the ‘ seisin ’ of the tenant in chivalry 
or socage, and the ‘possession' of the termor. The chief 
practical disadvantage of the latter in early times was that 
it did not entitle the termor to use the possessory assizes; 

^ Bracton (lib. iv. c. 36) treats this writ as available against all 
ejectors. But the form of the writ and the invention of the later 
flrmae show that, even if he were right at the time, the rule soon ceased 
to hold. 

* Fitzherbert, Le Naltura Brmum^ fo. aao. Fitzhcrbert quotes the year 
of the decision as 14 Hen. VII. (1498-9). The case does not seem to have 
been reported, but an account of it is given in Jenkins, Eight Centuries qf 
ReportSy p. 67. 

* 6 £dw. I. st. I. c. 1 1. This remedy was improved by the ai Hen. VIIL 
(1539) c. 15. § a. 

* Lib. iv. c. 36. 
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as these fell into disuse, the distinction ceased to be important 
on that ground. But it is still highly important in land law, 
in respect to limitation of future estates, as will hereafter 
appear^. And the historical origin of the term of years 
is marked in one or two incidents wherein it long differed 
strikingly from socage estates, e.g. in not qualifying for 
public offices, in being bequeathable by Will, in descending 
to the personal representatives of the termor ^ instead of to 
his heir, and in the forms used for its alienation 

The very essence of the tenure being contractual, it natur- 
ally follows that the rights and duties of the respective parties 
are left to be settled by mutual agreement. And it is only 
in matters on which the parties are silent, that the law under- 
takes to construe the relationship of lessor and* lessee for 
years. Nevertheless, when holding for years became a tenure, 
it was almost inevitable that certain conditions should become 
annexed to it in the minds of lawyers; and, accordingly, 
we find that there are a few incidents regarded by the law as 
essential to every term of years, unless they are expressly 
excluded by agreement. 

Before proceeding to these in detail, however, it will be 
well to make one important reservation. The terms of years 
to which these incidents apply are terms created by demises 
properly so called, and not terms created by way of use. 
Much confusion has arisen through failure to observe this 
distinction. Terms of years created by way of use do not 
constitute the relationship of lessor and lessee, nor are they 
subject to the normal incidents of terms of years. Their 
nature and incidents will be explained when we come to deal 
with the famous Statute of Uses^; at present they may be 
put quite out of sight. Although the word ' demise ^ is not 

* Po«^ oap. vii. ^ 

* This seems not to have been an original feature of the term of years. 
See work cited in next note, voL 11. p. Z15. 

‘ Upon the whole subject of the origin of terms of years see Pollock 
and Maitland, History Enfivth Law, vol. 11 . pp. Z05-17. 

* 87 Hen. Vlll. (1535) c. 10 . 
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essential to the creation o£ a term of years — such words as 
^ grant ^ and ‘ let ^ being sufficiently^ though not equally ^ 
efficacious — yet, in order to create a term of years to which 
the ordinary incidents of leasehold tenure will apply, it is 
necessary that, the parties should clearly intend to constitute 
the relationship of landlord and tenant between themselves. 

This being premised, the incidents attached by law to 
a leasehold interest may be stated as follows : — 

I. Fealty^ which, of course, is now rarely, if ever, exacted ; Pe«lty. 
but which, in theory, is due from every tenant for a fixed 
term of years ® 

a. Term of years. It was the original, and still is an Term, 
essential feature of tenancies for years, that they should begin 
and terminate upon fixed calendar dates \ If nothing is 
specified, it will be presumed that the term is intended to 
commence at the time of its creation ; and it is immaterial 
that there is an implied agreement for renewal, as in a tenancy 
from year to year. Nor does it matter that a term of years 
may be determinable upon the happening of an uncertain 
event, e, g. a term to A for ninety-nine years if £ shall so 
long live. It is merely necessary that there shall be a fixed 
calendar date beyond which the term cannot last. If there is 
not, the interest, if anything, is a socage or copyhold estate ; 
or it is one of those so-called ^ minor tcrms,^ e. g. ^ at will ^ or 
^on sufferance/ which are not tenancies at all, but merely 
permissive occupations^ determinable at any moment, and 
inalienable by the occupier. 

3. Necessity for entry. Until actual entry, the lessee has Entry, 
no possession, and, consequently, no estate ; he has merely an 
interesse termini, which he can enforce against the lessor*. 

* It will be seen hereafter that the word * demise ' is necessary to imply 
covenants for title. The orthodox phrase originally was — demisi tmceasi et 
adfirmam tradidi. 

* Co. Litt. 93 a. b. * Bracton, lib. ii. c. 9. (fo. 27) ; Co. Litt. 45 b. 

* ib. 46 b. He ca" also grant over the right to another (indepen- 
dently of the Judicature Acts). Bruerton v. Bairuiford (iS®3) Cro. Eliz. 15 ; 
and he can enforce his right against the lessor's executors (Co. Litt. 51 b). 

If tlie lessee die before entry, his executors can enter (ib. 46 b). 
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This entry^ which was the medieval substitute for the accep- 
tance of seisin by the socager^ was very important when 
terms of years, however long, could be created by word of 
mouth. It is still essential to the recovery of the land in 
specie. 

Rent. 4. RenL It was an essential of all true tenure that the 
tenant should render services or value of some kind, and of 
tenure by lease for years as well as other. In this case, from 
the very first, a money rent was usually fixed ; and money 
rents are now almost universal in terms of years. When a 
rent represents the full market value of the premises demised. 
Rack rent, it is ealled a ‘ raek rent ^ ; and the term is technical When 
it represents only the value of land, upon which buildings 
Ground have been constructed by the tenant, it is called a ^ ground 
rent.* When by custom, or as the result of payment of a fine 
by the lessee, the rent reserved does not represent the full 
value of what the lessee is getting, it, or the lease by which 
Beneficial it is reserved, is called ^ beneficial.^ The amount of rent 
payable may vary from year to year ; as in the case of mining 
rents. But the circumstances which decide it must be fixed 
by the lease. 

Distress. 5. Distress, This incident is, as we have seen, common to 
socage and copyhold tenure ; but certain recent statutory 
provisions have made important modifications in the law of 
distress for rent, and as, in nine cases out of ten, a distress 
Modern for rent is made in respect of a term of years, it will be most 
convenient to state them here. 

1689. (ij 2 W. M, st, I. c. 5. In* spite of the doubtful 
expressions of an early statute, it seems to be agreed that, 
until the Restoration, a landlord, although entitled to seize 
his tenant^s goods for arrears of rent, could only hold them as 
a pledge. By this statute, however, of the year 1689, he 
was authorizedy in the event of the goods not being replevied 
by the tenant within five days, to have them appraised, i. e. 
valued by experts and sold in satisfaction of his claim, banding 
^ Cf. e. g. Z4 A 15 Yiot. (1851) c. 95. § z. 
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over the surplus, if any, to the sherifp for the benefit of the 
owner The necessity for appraisement has been abolished by 
recent statutes ; and the form of procedure slightly altered. 
But the rule of 1689 force. 

(ii) TAe Lodger' % Goods Protection Act^ 1871. Broadly 
speaking, a landlord may seize by way of distress any goods 
which he finds on the tenant^s holding, whether they belong 
to the tenant or not. But, by this statute, a lodger may 
protect his goods from distress for his landlord’s default, by 
paying to the latter^s landlord any rent which he (the lodger) 
may owe to his immediate landlord 

(iii) The Agricultural Holdings Act^ 1883. In the case of 
an agricultural tenancy, whether for life or years, the lessor 
cannot distrain for more than one yearns arrears of rent, nor 
can he distrain agricultural machinery, not belonging to the 
tenant, which is bona fide employed on the land in the 
conduct of the tenant^s business. Moreover, he cannot seize 
any live stock belonging to a stranger which is on the land 
as the result of a horn fide agreement for feeding, so long as 
there is a sufiiciency of other distrainable articles. And, even 
if he does seize such stock, its owner is entitled to redeem it 
on payment of the sum due from him for the feeding ®. 

(iv) The Bankruptcy Acts, 1883 and 1890. By the com- 
bined effect of these statutes, a landlord who distrains upon 
his tenant after the commencement of the latter^s bankruptcy, 
is restricted to the recovery of six months^ arrears from the 
date of the order of adjudication 

Various statutes have also made important changes in the 
procedure to be adopted in levying a distress ® ; but these do 
not fall within the scope of the present work. 

6. Waste. The termor was early made liable for positive 
acts of Waste by express statutory provisions. The statutes 

» a W. & M. (1689) St. I. c. 5 5 2- * 34 & 35 Viet. c. 79. § x. 

* 46 & 47 Viet. c. 61. §§ 44, 45. 

* ib. 0. 5a. § 4a ; 53 &; 54 Viet. c. 71. § a8. 

* e, g. the Law of Distress Amendment Acts, 1888 and 1895 (51 & 5a 
Viet. c. ai ; 58 & 59 Viet. e. ag). 
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of Marlbridge and Gloucester^ specified the remedy of for* 
feiture and threefold damages ; but this remedy^ as previously 
explained has now become modified into the claim for single 
damages and an injunction. With reganl to permissive 
Waste^ the rule is by no means so clear. The words of 
the Statute of Marlbridge are ‘ make Waste And there 
is a good deal of force in the contention that^ if a landlord 
wishes to impose upon his tenant thejpositive duty to repair, 
he must provide accordingly in the lease. It has, however, 
been held, in two fairly recent cases, that a power conferred 
by a settlement upon a limited owner to grant leases, but 
so that the same did not contain exemptions from Waste, was 
not well exercised by the grant of a lease which implicitly 
exempted the tenants from permissive Waste And so we 
must conclude that a tenant for years is, to some slight extent 
at least, responsible for repairs. 

Accidental An important statute of the year 1774^, relieves from 
responsibility the person ^in whose house, chamber, stable, 
bam, or other building, or on whose estate any fire shall 
(after’ June 24, 1774) accidentally begin/ for any damages 
in respect thereof. And, presumably, this section would, in 
the absence of agreement, exempt a tenant for years from 
claims for non-repair after a fire®. In the matter of Waste, 
a lessee for years is responsible for the acts of his under- 
tenant, although done against his will, unless the lessor have 
recognized the undertenant 

Emble- 7 * BmhlenimU. In the ordinary case of a term of years, 
ments. lessee has no claim to crops sown by him, unless he reaps 

1 52 Hen. HI. (1367) o. 33 ; 6 Edw. I. (1378) c. 5.* » Ante, p. 41. 

* 'Shall not make W^aste or exile of goods, houses, or* men, nor of any- 
thing belonging to the tenements.* 

* TOlou^ V. Qawer (1855) ii Exoh. 374 ; Davies v. Davies (1888) 38 Gh. D. 

499. 

» 14 Qeo. IIL 0. 78. « 86. 

* * Y^at if the fire did not begin in his house, but spread from another? 

^ Henderson y. Squire (1869) L. B. 4 Q. B. 170. This was an action for 
non-delivery of possession ; but the reasoning would apply exactly to the 
case of Waste. 
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them during the continuance of the term, ' because the lessee 
knew the certainty of his tenure and when it would end 
But in the case of a so-called tenancy at will, if the tenant’s 
occupation is put an end to by the lessor, and in the case 
of a term, lawful at the time of its creation, if it is sub- 
sequently determined without fault of the lessee, the latter 
will have a right to emhlemenU^. The commonest case is, 
or was, the case of a tenant for years under a lease granted 
by a tenant for life, who had no special powers of leasing, 
which lease determined by the death of the lessor. The 
statute of 1851 however, which provides that such a tenant 
shall hold until the expiry of the current year of tenancy, 
applies in all cases in which a farm or lands are held at rack 
rent, and the lessor’s interest determines by the death of the 
landlord or cesser of his interest 

With regard to the analogous matter of fixtures, the tenant Fixtures, 
for years stands, apart from recent legislation, much in the 
same position as that occupied by the tenant for life at the 
common law®. The general rule holds good, that nothing 
'fixed’ by the tenant to the land demised can be again 
removed by him without the consent of the persons entitled 
to the inheritance. But the course of decisions has gradually 
established that (i) articles set up for the convenience of trade ®, 
and removable without serious damage to the inheritance'^, 

(2) articles affixed for the purposes of ornament and furniture, 
and similarly removable may be taken away by the tenant 
during the continuance of his term. Where the tenant’s 
interest is uncertain, and is determined by an event over 
which he has no control, he is allowed a reasonable time 
thereafter in which to exercise his rights The much more 

* Co. Litt. 55 a. ^ ib. 55 b. * 14 & 15 Viet. c. 35. § i. 

* Presumably, however, the statute would not apply where the land- 
lord’s interest was not ^ uncertain ' ; e. g. where a man holding for fifteen 
years sublet for twenty. 

•'* See ante, pp. 45-7. • Poolers Case (1703) * Salk. 368, 

* Laioton v. Lawton (1743) 3 Atk. at p. 15. 

* Avery v. Chealyn (1835) 3 A & E. 75. 

* Pugh V. Askn (1869) L. B. 8 Eq. 6a6. 

JENXS. G 
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liberal rules laid down by the Agricultural Holdings Act, 
1883 and rendered necessary by the decision in Elwes v. 
Maw will be noticed in their proper place ® 

Warranty. 8. Warranty. The character of the original lease for 
years, as a covenant binding the heirs of the lessor, survives 
in the modern doctrine that, whether the lease in fact contains 
any express covenants or no, the lessor is held to have entered 
into certain covenants for the benefit of the lessee. The 
doctrine has been the subject of some misunderstanding; but 
a careful study of the authorities, especially of the judgement 
of the present Chief Justice in the case of Baynes v. Lloyd^^ 
seems to show that the following three points may be con- 
sidered as fairly established : — 

Evpressutn (i) Tkat when the lease cmitains any express covenants^ these 
limit and overrule any covenant which would otherwise he 
implied hy law from the use of technical terms, or the existence 
of the relationship of landlord and tenant. This rule, which is 
but an application of the general principle of construction — 
expressumfacit cessare taciturn. — applies equally when the terms 
agreed upon by the parties are to be gathered from the 
general tenour of the document, and when they are stated 
totidem verhis. In both cases they are ^ express ^ covenants, 
as opposed to covenants ^ in deed/ or implied by law 
Quiet (ii) That, when there is no such express covenant, the mere 

^nt relationship implies a covenant on the part of the 

lessor for quiet enjoyment of the premises hy the lessee, hut limited 
to the continuance of the lessors interesU This last was the 
actual point decided in Baynes v. Lloyd There the defendants, 
owners of a term of years in a warehouse, sublet part of it to 
the plaintiffs, for a term which in fact exceeded their own 

^ These have virtually superseded the more restricted provisions of the 
14 & 15 Viet. (1851) c. as, % 3. 

* (iSofl) 3 Ea^t, 38. * Post, pp. 86-7. 

* 1895, I Q. B. 8o9 ; 9 Q. B. 610. 

“ wmiarna v. Bwma (1845) 1 G. B. 409. The whole of the admirable 
judgement of Tindal, C. J. should be carefully read, 

* 1895, I Q. B. 8o9 ; 9 Q. B. 610. UcM v. City qf London Brewery Co. 
(i86a) 9 B. & S. 737« 


f 
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interest in the premises. They acted horn fide^ under a mis- 
taken impression of the facts. At the end of the defendants’ 
term, their landlord ejected the plaintiffs, as, of course, he 
had a perfect right to do. The plaintiffs sued the defendants 
on the implied covenant for quiet enjoyment ; but they were 
defeated, on the ground that the defendants’ interest in the 
premises had ceased before the plaintiffs were disturbed. In 
other words, the implied covenant only extended to disturbance 
by the lessors. 

(iii) Where the word ‘ demise ’ is usedy there is also implied Title. 
(unless corrected hy express covenant) a covenant Fou title, i. e. 
a covenant that the lessor has good right to demise the premises^ 
in manner j and for the term contained in the lease. This 
covenant can be sued upon by the lessee the moment he 
discovers that in fact the lessor’s title is bad, whether he has 
been disturbed in his actual enjoyment, or not It seems to 
be now settled that, in a successful action for breach of 
covenant (in deed or in law) for quiet enjoyment, the plaintiff 
will be able to recover the value of the term which he has 
lost*. The measure of damages for breach of covenant for 
title, when the plaintiff has not actually been ejected, appears 
to be somewhat unsettled 

With regard to the estates which may be held in leasehold Estates in 

, . p, leasehold. 

tenure, these are infinitely various, as the duration of the term 
in each case is fixed by the agreement of the parties, or 
implied by law from their conduct. And as no special words 
of limitation are, or ever were, necessary to the creation of 
a term of years, there are no technical rules of construction to 
help us to a classification. It is purely as a matter of usage 
and convenience that leases for years (excluding the long 

* Bolder v. Taylor (1613) Hobart, la. 

* Williams v. Burrell (1845) i C. B. 40a. The existence of this rule is 
the more necessary, that upon a contract to grant a lease, however great 
the outlay of the intending lessee, the latter cannot (in the absence of 
express stipulation) insist on examining the lessor's title. (Vendor and 
Purchaser Act, 1874, § 9 ; Conveyancing Act, 1881, § 13.) 

* See Mayne, Damages, and. ed., p. 143. 

G % 

I 
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terms created under the Statute of Uses) are grouped under 
the three heads of Building Leases, Mining Leases^ and 
Occupation Leases. Under the last head are included those 
minor interests which are not^ as has been observed^ really 
estates at all. 

Building 1. Building Leases ^ which are usually made for periods 
• • • • 
varying between eighty and ninety-nine years, are granted 

partly in consideration of an annual Aground-rent/ representing 
the value of the land, and partly in consideration that the lessee 
has built or agreed to build, upon the land, certain buildings 
which, at the end of the term, will become the property of 
the lessor. The latter fact need not be stipulated for. It 
being an act of Waste on the part of the lessee to pull down 
buildings, or even to let them go to ruin, the lessor will be 
entitled, at the expiry or determination of the term, to claim 
all buildings on the land. It is this rule of law which makes 
Aground rents ^ such a valuable form of investment. Not 
only will the lessor enjoy almost perfect security for his rent, 
by reason of the fact that the tenant will run the risk of 
forfeiting his buildings if he fails to pay ; but, at the natural 
expiration of the term, the lessor or his representatives will 
probably obtain a large increase of income by assuming 
possession of the buildings. But it is this liability on the part 
of the lessee to forfeit his (perhaps) costly buildings, which 
renders the new statutory provisions on the subject of for- 
feiture of leases so specially important in the case of building 
leases. But these will be dealt with hereafter \ The only 
other point which it seems necessary to touch on is as to the 
rights conferred on the lessee by a building lease. And here 
it seems to be the rule that a lease, unlike a conveyance in 
fee, only confers rights in the surface of the land, unless a 
contrary intention should appear. Thus, it has been decided 
by Mr. Justice North ^ that the lessee for a term of 999 years 
has no right to dig indiscriminately below the surface of his 
land, although he may dig the necessary foundations for 
^ Post, cap. 3uii. > RaUnson v. Milns (1884) 53 L. J. N. S. Gh. Z070. 
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buildings actually contemplated by the lease. And, in the 
interesting case of Elwes v. The Brigg Gas Co, it was ruled 
that a colliery company, holding under a building lease for 
ninety-nine years which authorized them to dig foundations, 
were not entitled to retain for their own benefit (even during 
their term) a prehistoric boat discovered in the course of their 
lawful excavations. It is true that, in both these cases, there 
was an express reservation in the lease of mines and minerals ; 
but, in neither case, did the lessee claim minerals. 

a. Mining Leases, Here, on the other hand, it is clearly Mining 
the intention that the lessee shall have rights in the sub-soil, 
but not in the surface, except so far as may be necessary to 
enable him to reach and work the sub-soil. The term of 
a mining lease does not usually exceed sixty years, and the 
rent is usually made to vary according to the quantity and 
value of the minerals gotten, with a ^ dead ^ or fixed minimum 
rent. But the whole subject is too technical to be dealt with 
in detail in a general work. 

3. Occupation Leases are rarely for more than twenty-one Occupa- 
years, except on Crown and Corporation lands, where it is, or 
was, customary to gTant leases for a somewhat longer period 
on payment of a fine. Here also the rule largely prevails, 
that the parties fix their own terms and conditions ; but one 
or two points specially relative to occupation leases have been 
established by statute and judicial decision, and these it will 
be well to enumerate here. 

(i) Destruction of Game. By the Ground Game Act, 1880 Gam«, 
it is provided that, notwithstanding any agreement to the 
contrary, the occupier of land may, by himself and the resident 
members of his household and one other person, all duly 
authorized in writing by him, kill any hares and rabbits 
which are upon the land occupied by him. But only the 
occupier himself and one other person may use fire-arms for 
the purpose ; the object of the statute being to authorize 
the destruction of game for the encouragement of agriculture, 

^ (1886) 33 Ch. D. 56a. * 43 & 44 Vicfc 0. 47- 
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not to enable occupiers of land to give shooting-parties. The 
rights conferred by the Act are exercisable concurrently with 
the rights of any other persons entitled to kill game on the 
land. Apparently^ it applies to all land^ whether agricultural 
or not^ except to open and uninclosed moorlands exceeding 
twenty-five acres But the occupier claiming to destroy game 
by virtue of the Act must not do so at night, nor may he use 
poison or other illegitimate methods, nor violate the close 
seasons established by any Act of Parliament which was in 
force on September 7, 1880 (the date of the passing of the 
Act). He requires a gun- but not a game-licence. 

(ii) Compensation for Improvements, By the Agricultural 
Holdings Act, 1883 2, a tenant of agricultural or pastoral 
land ® who has effected on his holding any of the numerous 
improvements specified in the first Schedule to the Act, 
and who has complied with the provisions of the Act as 
to obtaining the landlord's consent or giving notice^ which 
apply to certain cases, is entitled, on the determination of his 
tenancy, to obtain from his landlord compensation for such 
improvements, to an extent which fairly represents the value 
thereof to an incoming tenant®. Careful provision is made 
by the Act for the assessment of such compensation, and 
the landlord, if himself only a limited owner, may obtain 
from the County Court an order charging the amount upon 
the land ; and capital money arising under the Settled Land 
Act, i88a ®, may be applied in discharge thereof^. Moreover, 
an agricultural tenant may remove any fixture or building put 

^ On these the occupier’s rights may only be exercised from December zi 
to March 31 (5 ( 3 )*)* 

* 46 & 47 Viet. c. 61. 

^ The terms are not technical. But the Act does not apply to any 
land * that is not either wholly agricultural, or wholly pastoral, or in part 
agricultural and as to the residue pastoral, or in whole or in part 
cultivated as a market garden ' ($ 54). 

* In the case of improvements which require notice, the landlord may, 
if he prefer, execute them himself, and charge the tenant with a per- 
centage on the outlay as increased rent (46 & 47 Viet. c. 6z. § 4). 

* ib. § z. * 45 & 46 Viet. c. 38. 

^ 46 & 47 Viet. c. 61. §§ 7-98. 
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up by him during his tenancy, and for which he is not entitled 
to compensation * ; subject to the landlord's right to purchase 
it at a valuation \ 

The Act applies to tenancies for life and years, and not 
only to occupying tenants ^ ; but, inasmuch as a tenant must 
himself have made the improvements or erected the fixtures, 
in order to claim compensation or removal, or at least must 
have paid for them as an incoming tenant a mention of the 
Act seems to come naturally in this place. To enable a tenant 
to claim for improvements (other than manures) they must have 
been efBected within one year of the termination of his lease 
The provisions of the Agricultural Holdings Act have been Market 
partly modified in relation to market gardens by the Market 
Gardeners’ Compensation Act, 1895®. Generally speaking, 
and subject to very slight exceptions, the provisions of the Act 
cannot be excluded or modified by the parties to a tenancy*^. 

By the AlloimenU and Cottage Gardens Compensation for Allot- 
Crops Acty 1887®, the tenants of small plots of land (not 
exceeding two acres), which are cultivated as gardens or farms, 
are entitled, upon the determination of their tenancies, to 
obtain from their landlords compensation, to be assessed 
in a summary way, for crops and fruit, and, if planted with 
the consent in writing of the landlord, for fruit trees, and for 
labour and manures expended since the last crop, as well as 
for drains and buildings made with a similar consent. This 
Act supersedes the Agricultural Holdings Act in the cases to 
which it applies. 

(iii) Sanitary condition of premises. Although, as a general Sanitary 
rule, there is no warranty of the suitability of demised prem- 
ises for the purpose for which they are required by the 

^ As regards agricultural tenancies other than market gardens, this 
clause only applies to fixtures and buildings voluntarily put up by the 
tenant. 

a 46 & 47 Viet. c. 61. $ 34. ** 

* ib. § 56. The consent of the landlord must (except in the case of 
market gardens) have been obtained to this payment. 

* ib. $ 59. • 58 & 59 Viet. c. 87. 

» 46 & 47 Viet c. 61. §$ 55 and 5- * 5 ® & 5 i Viet c. a6. § 18. 
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lessee there has been engrafted on this rule an important 
exception in respect of houses taken furnished for immediate 
occupation. Two modern decisions ^ lay it down that^ in these 
cases, the lessee^ especially if he has not inspected the 
premises, or if the defect was one which inspection would not 
have discovered, is entitled to repudiate the lease if the premises 
turn out to be actually unfit for occupation. 

One particular example of the estate for years deserves 
special mention, both on account of its peculiarities and of its 
importance. This is the so-called ^ yearly tenancy,^ or tenancy 
^from year to year.^ Its existence will be recognized, not 
only where the parties expressly stipulate for it, but where by 
their conduct they have placed themselves in the relation of 
landlord and tenant without adopting any other term. Thus, 
if the tenant of an expired term has been allowed^ by his 
landlord to remain after the expiry of his term, in such a way 
as to preclude the possibility of treating him as a mere tenant 
on sufferance, he will be deemed to be a tenant from year to 
year So also, if a tenant has occupied under a lease de facto 
void and which cannot be construed as a contract to grant 
a longer term 

The tenancy differs from an ordinary estate for years in 
two important points. In the first place, the tenant is not 
liable for permissive Waste In the second, the tenant (and 

^ SvAUin V. Temple and Hart v. Windsor (1843) 12 M. & W. 52, 68. The 
word * demise * was, apparently 'not used in either of these cases nor in 
the two following. 

® Smith V. MarraUe (1843) ii M. & W. 5 (bugs) ; Wilsm v. Finch-Hatton 
(1877) 2 Excli. D. 336 (drains). 

^ The landlord must have definitely recognized him as a tenant after 
the expiry of the term. Othenvise he will be liable to the penalties of 

* holding over’ (4 Geo. II. (1730) c. 28. § i), or at least will be a mere 

* tenant on sufferance ' (ii Geo. II. (1737') c. 19. § 18). 

* Hyatt V. Qtiffithg (1851) 17 Q. B. 505. And the terms of the old lease 
will, so far as applicable, be extended to the new holding. 

^ Ecclesiastical Commrs, v. Herral (1869) L. R. 4 Exch. 162. 

* Walsh Y. Lonsdede (1882) 2X Ch. D. 9. If it can be so construed, the lessee 
will be tenant for that term. 

^ Torriano v. Young (1833) 6 0 . & P. 8. In a slightly earlier case, 
Tenterden, C. J. thought that a tenant from year to year was liable to 
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probably also the landlord) is entitled to a notice of half a year, 
expiring at the end of a current year of holding^ as a condition 
of terminating the tenancy And, in holdings to which the 
Agricultural Holdings Act, 1883, applies, a yearns notice, 
expiring similarly, is now required in all cases in which six 
months’ notice was necessary and sufficient at the date of the 
passing of the Act unless the landlord and tenant agree in 
writing to the contrary Notwithstanding the leaning of 
the law in favour of the yearly tenancy, it has been decided 
that a tenancy ' for twelve months certain and six months’ 
notice afterwards ’ only made the term for one year certain, 
and that a six months’ notice, expiring at the end of the first 
twelve months, was valid to put an end to the tenancy*. 
Probably there was no legal necessity in such a case to give 
any notice at all 

The two minor interests, known respectively as tenancy at 
will and tenancy on sufferance, are not really estates in land 
at all. They cannot be transferred or inherited ; no action 
can be brought to recover them. It is doubtful whether they 
confer any rights ; though one of them, at least, imposes 
duties. But, as they result in the occupation of land, it is 
usual to speak of them in connection with terms of years, the 
smallest interest in land known to the law. 

(i) Tenancy at will, though not favoured by law, will be held Tenancy 
to exist where the parties have evidently attempted to constitute 
the relationship of landlord and tenant, with a stipulation, 
express or implied, that either party may put an end to it at 
any time ®. But if the terms of the lease positively mention 
a tenancy ^ from year to year,’ a proviso that the tenancy may 

keep a house * wind and water tight.’ Auworth v. Johnson (183a) 5 C. & P. 
at p. 241. 

' Morgan v. Davies (1878) 3 C. P. D. a6o. * August 25, 1883. 

* 46 & 47 Viet. c. 61. § 33. But the extension does not hold good where 
the tenant has become avowedly insolvent. 

* Thompson v. Mciberly (1811) a Camp. (ed. 1818) 57a. 

* See dictum of Bayley J. in Johnstone v. Hndleston (1825) 4 B. & G. 
at p. 937. 

* MorUm v. Woods (1868-9) L. R. 3 Q- B- 658 ; 4 Q- B. 893 - 
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be determined at pleasure by one party will not convert it 
into a tenancy at will A well-known comment of Coke has 
been assumed to lay down the rule that a tenancy cannot be 
made to determine at the will of one party only ^ ; but this 
construction was repudiated by Lord Justice Cotton in the 
case of lu re Threlfall'^^ which, indeed, decided that such 
a tenancy was lawful. It must be remembered that, by the 
Statute of Frauds, all interests in land (with certain excep- 
tions) attempted to be created without writing, are to have 
the ^ force and effect^ of estates at will only^. The Act to 
Amend the Law of Real Property provides that all assurances 
made with the object of creating such interests shall be void 
at Law unless made by deed^. But it is assumed that any 
one taking possession of land under such an assurance would 
become a tenant at will. 

A tenant at will is not entitled to notice of the landlord's 
intention to terminate the tenancy; a mere demand of 
possession will be sufficient or any act, e. g. conveyance of 
the reversion to a stranger*'^, from which an intention to 
terminate can be reasonably inferred. But a tenant at will 
whose occupation is so disturbed is entitled to emhlements^, 
A tenant at will is not liable for Waste, because he is not 
within the statutes; but the commission of Waste would 
probably be held to determine the tenancy, and convert the 
tenant into a trespasser If a definite rent has been agreed 
upon, the landlord may distrain for it ; if not, the landlord 
will be able to recover by action the estimated value of the 
^ use and occupation,^ unless the circumstances show an inten- 

^ In ra ThrelfM (1880) 16 Ch. D. 375. * Co. Litt. 55 a. 

* (1880) 16 Ch. D, at p. a8a. * 29 Car. 11 . (1677) c. 3. § i. 

* 8 & 9 Viet. (1845) c. 106. § 3. 

• Tomes v. Chamlerlaine (1839) 5 & W. 14. 

^ At least if the tenant knows of it. Davies v. Thomas (1851) 6 Exch. 854. 

Co. Litt. 55/ a. Kingsbury v. CoUins (1827) 4 Bing. 302. Probably the 
tenant at will could never qualify himself to claim under the Landlord 
and Tenant Act, 1851 (14 A 15 Viet. c. 25. $ i). 

• Harnett v. MaWand (1847) 16 M. A W. 357. 

In re Thre\faU (1880) x6 Ch. D. 375 ; Andersm v. the Midland BaHutay Co. 
{1B61) 3 £. A E. 6x4. 
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tion to create a gratuitous holding ^ A very important 
section of the Real Property Limitation Act provides ^ that, 
for the purpose of reckoning the statutory period, a tenancy 
at will shall be deemed to expire at the end of one year from 
its creation, unless actually before determined. 

(ii) Tenancy on mffevance occurs where a man, having Tenancy 
occupied land by a lawful title, continues to hold after his anccv**^*^*^ 
title has expired He cannot be treated as a trespasser, 
until a demand of possession has been made ; because his 
entry was lawful. But if he ^ holds over^ after demand in 
writing, he is liable for double the value of the lands so long 
as he detains them None of the ordinary incidents of an 
estate for years applies to such an occupation ; but acceptance 
of rent by the landlord would probably convert it into a yearly 
tenancy, commencing at the date on which the holding ceased 
to be lawful 

^ V. Eldridge (1854) 15 C. B. 236. 

* 3 & 4 Will. IV. (1833) c. 27. § 7. * Co. Litt. 57 b. 

* 4 Geo. II. (1730^ c. 28. § I ; ii Geo. II. (173?) c. 19. § 18- 

* Hyatt Y, Griffiths (1851) 17 Q. B. 505. 



CHAPTER VII. 

INCORPOREAL HEREDITAMENTS. I. ESTATES IN 

FUTURO. 

Hitheuto we have been treating exclusively of interests in 
land which confer possession on the persons in whom they 
are vested. This course was both inevitable and desirable; 
inevitable, because it is almost impossible for the student to 
grasp the difficulties of incorporeal hereditaments until he 
is thoroughly impressed with the characteristics of estates 
in possession, desirable, because the first thing that the 
student has to remember about our land law is that^ in 
the beginning, it recognized one person only, the person 
feudally possessed, or seised, and, therefore, the interest of 
that person colours all its rules. Even the tenant for years 
was, as we have seen, but slowly admitted to the category 
of the owners of estates ; for his possession was not feudal, 
only ‘ conventionary 

But now we must remember that our land law has for 
many centuries also recognized interests in land which do 
not fulfil the requirements of a legal estate in possession, 
or ^corporeal hereditament/ And these interests, which in 
other respects differ greatly among themselves, are all charac- 
terized by the negative quality that they do not confer present 
possession, and by the consequence, resulting from it, that 
they have never required (or even been capable of) livery 
of seisin. The distinction used to be expressed by saying 
that corporeal hereditaments ^lay in livery,^ and incorporeal 
hereditaments ^ in g^rant.^ But this definition is open to the 
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objection that all corporeal hereditaments did not necessarily 
require livery for their transfer; nor did all incorporeal 
hereditaments require a grant. And^ as we sliall hereafter 
see, the distinction was formally abolished in 1845’, after 
having for two centuries ceased to represent the actual facts. 

Incorporeal hereditaments may conveniently be discussed ClaKses of 
under three classes. First, there are those future interests porenl 
which, though they do not now confer possession, will some 
day, in the normal course of things, do so, and may, therefore, 
without much impropriety, be termed estates. Second, there 
are those equitable interests which, though not as of right 
conferring possession, may, at the discretion of the Court, 
be allowed to do so^; and, third, there are those limited 
rights over land, for which a good collective name is ‘ser- 
vitudes,* but which the English law knows only as ^case- 
ments and profits.^ These last, in the nature of things, 
never can confer possession upon the persons in whom they 
are vested (except, temporarily, by way of legal remedy for 
recovery of them) ; and, therefore, they are sometimes called 
^ hereditaments purely incorporeal 

In the present chapter we shall deal exclusively with the Estates 
first class of incorporeal hereditaments, viz. estates m future, 

And these fall naturally into two subdivisions, (a) estates in 
future at the common law, (i) estates in future under the 
Statute of Uses, or, as they are often called, 'executory 
interests.^ 

(a) Estates in future at the common law fall again into 
one of two categories — Beversiens and Remainders. 

1 8 & 9 Viet. (1845) § 2 (Act to amend the Law of Beal Property ). 

^ The writer is glad to have the high authority of the late Mr. Challis 
{Beal Property^ and ed., p. 45) for including equitable interests under the 
head of Incorporeal Hereditaments. Since the passing of the Judicature 
Acts, the classification has been inevitable, and, in the interests of 
simplicity/ desirable. But the writer does not follow Mr. Challis in 
excluding life interests from the category of hereditaments. Philological 
purism must give way to practical convenience. As to equitable interests 
and possession, see post, cap. viii. 

* e. g. by Williams, Principlee of the Law qfBeal Property, ed., part ii. 

cap. 5. 
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A reversion arises by operation of law when the person 
in whom an estate is vested creates out of it a smaller^ or 
'particular^ estate in the same land^ which itself carries 
seisin ^ Thus, if A, seised in fee simple, convey to £ for 
life, A, without any express words, will be deemed to have 
. a ' reversion in fee,^ by virtue of which the land will revert to 
him or his heirs after the death of JS. If he have reserved rent 
or services from £, the rent and services will be ' incident to 
the reversion,^ and pass by a conveyance of it. But A will no 
longer be ' seised ^ of the land ; though he may be said to be 
seised of the rent and services. His interest will be a reversion. 

It should be noted very carefully that, to make a true 
reversion at the common law, it is necessary that the par- 
ticular estate should be an estate carrying seisin. It must 
be an estate; e.g, the mere grant of a rent charge or the 
creation of an equitable interest by the tenant in fee would 
not make him a reversioner. He would still be seised in fee, 
subject merely to an incumbrance. It must also be an estate 
carrying seisin. A grant of an estate for years, however long, 
does not destroy the seisin of the lessor, though it deprives 
him of actual possession. He is still seised, not merely of 
a rent, but of the land. Before the Statute of Uses, he would 
have had to convey by livery of seisin, the lessee for years 
attorning to the feofiEee. It is true that, as regards the lessee 
for years, he is a reversioner ; but, as regards the community 
at large, he is deemed to be in possession, at least for most 
purposes. So also, the lord of a copyhold tenement is deemed 
to be seised, although he may never obtain actual possession 
of the land *. 

A remainder y on the other hand, arises by the act of the 
parties ; and occurs when, after the limitation of a particular 
estate, another estate is limited by the same instrument to 
come into posTsession after the determination of the particular 
' Co. Litt. aa b. 

‘ But, if the tenant in oustomary fee of a copyhold surrender to the 
use of A for life, he becomes a reversioner, because he has parted with the 
oustomary seisin. 
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estate. Thus if seised in fee simple^ convey to B for life, 

^ and from and after the determination of estate, to C and 
the heirs of his body/ C will be said to have an estate tail 
in remainder, expectant on the death of B \ And the rever- 
sion will still, as in the former case, be vested in A ; but in 
this case it will be expectant, not on the death of B, but on 
the failure of the issue of C. It will, of course, be liable to 
be destroyed by a disentailing assurance duly executed by C, 
under the provisions of the Pines and Recoveries Act, 1833 

The practice of creating remainders is as old as the thirteenth Rules for 
century, at the least ® ; and the vista of possibilities opened up tion of re- 
by it became so tempting to the vanity of the landowner and 
the ingenuity of the conveyancer, that the Courts have had 
to lay down certain definite rules affecting their limitation. 

It is in these rules that the chief difficulty of the subject is 
found. An attempt must therefore be made to state them 
briefly and intelligibly. 

(i) Every remainder of freehold must have a parltmlar estate i. Par* 
of freehold limited immediately before it, on the estate of 

of which it is to come into possession *. This rule is merely an 
application of the fundamental principle of feudal land law, 
that the seisin must never be ^ in abeyance ’ (i. e. non-existent). 

It was of the essence of feudalism that the public, and 
individuals, should be able at any moment to identify the 
feudal representative of any piece of land, in order that 
claims against the land, public or private, might be im- 
mediately enforceable. But every creation of a freehold was, 

^ Oo. Litt. 143 a. 

‘ 3 & 4 Will. IV. c. 74. It should be carefully noted, that there is no 
/enure between the particular tenant and the remainderman. Therefore, 
any reservation of rent in favour of the remainderman would create 
a rent charge, or incorporeal hereditament only. Bent service can only 
be incident to a reversion. (Co. Litt. 143 b.) 

See examples quoted by Professor Maitland (Jmw Quarterly Reniew, 
vol. ii. pp, aa-6). 

^ Buckler's Case (1597) a Eep. 55 ; Barwick’s Case (1597) 5 R®P* 93 1 

(^ 59 *) Cro. Eliz. 354. All these cases merely decide that a freehold 
limited to commence at a future day is void. But the rule is a necessary 
deduction, or remainders could not exist. 
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at the common law, by feoffment with livery, which divested 
the feoffor of his seisin. If, therefore, the seisin did not pass 
at once to the feoffee, (as in a remainder, ex hypothesis it could 
not), the seisin would fall into abeyance, i. e. would be vested 
in no one. Which was just what the feudal law desired to 
avoid. So it condemned unhesitatingly any attempt to ' limit 
a freehold in futuro ^ ; and the phrase, though somewhat 
ambiguous, has become classical. Thus, a feoffment to to 
commence from a future date was absolutely void^. And 
any attempt to fill up the hiatus by a term of years was 
equally void ; for the seisin could not be in the feoffor, because 
he had delivered it, nor in the feoffee because his estate was 
not yet in possession, nor in the termor, because a man could 
not be seised of a term of years But there would seem to 
be no objection to a man creating a particular estate by one 
instrument, and then subsequently limiting an estate to take 
effect on determination of that estate. Thus, if seised in 
fee simple, convey to B for life ; and, a year later, during 
B^^ life, limit to C and the heirs of his body from the death of 
-B, this will not be an attempt to create a freehold in futurOs 
because the seisin is already in B, But (7s estate will not be 
a remainder on jB’s, because it was not created by the same 
instrument. If the particular estate of B were for years, 
instead of for life, A would, of course, still be seised, and the 
limitation to C and the heirs of his body would give C an 
estate tail in possession (seisin), subject to the term of years 
in -B. 

Similarly, a person having an estate in remainder may 
create out of it any smaller estates ; and the seisin which 

‘ Kogg V. Cross (1591) Cro. Eliz. 354. 

* Where, however, the feoffor gave livery of seisin to the tenant for 
years on behalf of the remainderman, this would operate as an immediate 
creation of a freehold (Co. Litt. 49 a). And so also where the legal estate 
would pass without livery of seisin, e. g. by Will {BorastorCs Case, 1587, 
3 Bep. 19). It would seem very material to inquire whether the effect 
of this rule has not been greatly modified by 8 & 9 Viet. (1845) 106-— 

not by section 6, as was suggested in BoddingUm v. Botinson (1875) L. B. zo 
Exch. 970, but by section a. 
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< supports’ the remainder will support the estates created out 
of it. But these estates must likewise observe the* rule as to 
^ support^ by particular estates^; although the reasoning 
does not apply, for, in the event of a hiatus occurring in their 
succession, the right to the seisin would be in the person who 
created them. 

Of course, however, the rule does not apply to remainders 
for terms of years, upon which no seisin can depend; and 
terms of years are frequently limited to commence in futuro, 

(ii) 'No remainder can he limited to take effect after a fee 2. No re- 
dmple aheoluie. Generally speaking, the number of remainders Ster a^fee 
which may be created by one conveyance is unlimited. There 
may be a limitation to A for life, remainder to B for life, 
remainder to C for life, remainder to J 5 in tail male, remainder 
to E in tail general, and so on, ad infinitum. It follows, 
however, from the operation of the statute Quia Emptoree^y 
that there never can be more than one remainder in fee simple 
absolute, nor any remainder after it. For every limitation of 
a fee simple by a subject must, since 1290, be by way of 
transfer, not creation; and, when once the conveying party 
has transferred his fee simple absolute, he has nothing more 
to convey. But several alternative fees may be limited as 
remainders upon one particular estate, upon such contingencies 
that not more than one of them can possibly happen. For, 
although, after conveying away even a conditional fee, the 
settlor will have no reveraion, properly so called, yet he will 
have a possibility of reverter, which he may dispose of. Thus, 
where land was limited in trust for E for life, remainder to 
W for life, remainder to j? in fee, if R should survive Ey and, 
if not, to ^ in fee ; it was held that the final limitation to E 
was perfectly valid, and that {R having died in the lifetime 
of E) it operated to give E an estate in fee 

These first two rules apply to all legal remainders ; but we 

^ Svoift y. Fyres (1640) Oro. Gar. 546. 

* 18 Edw. I. (1990) c. X. 

• WhUe and Hindu's Covdrafit (1877) 7 Ch. D. aox. 

H 


JBNKS. 
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have now to notice two other rules which can apply only to 
that particular class of remainder which we call * contingent/ 
the nature of which it is necessary to explain. 

Vested re- When the nature of a remainder is such that it awaits onl^ 
* the determination of the particular estate or estates, to confer 
an interest in possession, the remainder is said to be ‘ vested.^ 
The term is, perhaps, unfortunate ; for ‘ vesting ^ is, historically 
at least, linked with seisin, and no one can be seised of 
a remainder. But it is by long usage understood to signify 
that the interest which it describes is definitely annexed to 
a particular person or persons. Thus, a limitation ‘ to A for 
life, remainder to B and his heirs,* is said to confer a vested 
remainder on J?, because the latter^s interest will come into 
possession the moment estate determines. And it makes 
no difference that A may survive B\ for B*^ interest will 
pass to his heir, devisee, or alienee, without losing any of its 
characteristics. It is a preseiit interest, though not carrying 
present possession. 

Oontin- But if the remainder be limited so that it awaits, not only 

mainders. the determination of the prior estates, but also the happening 
of some external event, it is said to be ^ contingent.* Thus, in 
a limitation ^ to for life, and after his decease to the eldest 
son of -B, living at A^s decease, and his heirs,* the remainder is 
' contingent.^ It may never come into possession at all ; for 
B may never have any sons, or, if he have sons, they may all 
die in A^s lifetime, or none may be bom till after A'b death. 
In all these cases the remainder will fail as a remainder ; and, 
even if it does not fail, it will be impossible to say, until yl's 
death, who will be qualified to claim it. Therefore it will, at 
least during A^s lifetime, be rather of the nature of a yaes 
suceemanis, or chance, than an actual interest. And as such 
it was so obviously regarded for a long time, that it was 
deemed to inalienable, even by the person who felt morally 
certain of ultimately securing it ^ This disability has, however, 

* Lord Mordant d Vaax'a Case (1591) x Leon. 244. It could, however, be 
got rid of hj levying a fine under the 4 Hen. VII. (1488) c. 24. 
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been removed, for Wills by the Wills Act, 1837 \ and for 
alienations inter vivos by the Act to Amend the Law of Real 
Property 

We now come to two additional rules for the creation of 
remainders, which affect contingent remainders only. 

(iii) A limitation to the issue of an unhorn person, folloiving 3. No 
a Imitation in the same instrument to that person himself, is, of 

the instrument he a deed, void ; if it he in a Will, it operates to 
confer an estate tail on the first taker, provided that the issue in 
question would, in the natural course, succeed to the estate tail if 
it were not barred ® Thus, a limitation to A for life, with 
remainder to his eldest son (unborn) for life, with remainder 
to the latter^s eldest son in fee, would, if occurring in 
a deed, be void as to the remainder in fee; if it occurred 
in a Will, it would confer an estate tail in remainder on 
A^b eldest son, contingent upon the death of A leaving 
a son. 

This rule, which seems so arbitrary at first sight, can be 
best understood by a reference to its origin. It has always 
been a matter of regret with many people that the legal 
fiction whereby an estate tail used to be destroyed was 
ever sanctioned by the Courts. Accordingly, the ambition of 
conveyancers was long directed to devise a series of limitations 
whereby an unbarrable estate tail should be, in fact, created ; 
and such is, obviously, the aim of the limitation condemned 
by the above rule. But, after the decision in Mary 'Portingion s 
Case^, the Courts could not allow their resolution to be evaded, 
and the rule soon made its appearance. But it does not seem 
to have been formally laid down before the famous Marl- 
borough case, which was decided with all solemnity by the 
House of Lords, after consulting the Judges, in February, 

* 7 Will. IV. & I Viet. c. fl6. § 3. * 8 & 9 Viet. (1845) o. 106. $ 6. 

* Sjpencer v. Dufce of Marlhomigh (1763) 3 Bro. P. C. 232; Humhenion v. 
Riimberston (1716) 9 Vem. 737. The second part of the rule is known as 
the ^ cy-prea doctrine,’ and is an example of the lenient construction placed 
upon the language of Wills. 

* (1613) 10 Rep. 35. 


H a 
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1763^. tn that case, the first Duke had endeavoured to tie 
up his private property in the same manner as that adopted 
by the Act of Parliament which conferred upon him the 
Honour of Woodstock. He accordingly devised his estates to 
trustees, upon trust for his daughters and living grandsons 
successively for life, with remainders to their sons in tail; 
which was a perfectly lawful limitation. But he then directed 
that, on the birth of each successive tenant in tail, the trustees 
of the Will should revoke the limitation to such person in tail, 
and substitute for it a limitation for life, with remainder to 
his issue in tail. The Duke’s advisers seem to have been fully 
aware of the doubtfulness of the proceeding; for the Will 
directed the trustees to apply for an Act of Parliament to 
confirm its provisions. No such Act was, however, obtained ; 
and the first tenant in tail under the Will, a great-grandson of 
the first Duke, successfully claimed a conveyance to himself 
of the legal estate tail, which he promptly proceeded to 
bar 

To the main doctrine thus solemnly established. Lord 

Kenyon, in the case of Brudenell v. Elwes, decided in 1801 

proceeded to add the corollary, that all remainders subsequent 

to the void limitation are themselves likewise void; even 

though they should, themselves, not otherwise offend against 

the rule. A recent attempt to argue that the rule has been 

superseded by the more modern doctrine of ^ remoteness,’ was 

decisively repudiated by the Court of Appeal 

4. No (iv) A limitation hy way of remainder to a corporation not in 

to^hSrs^of unborn pereon^ is void, 

unborn And it makes no difference that the corporation is created 
person. 

or the person bom before the determination of the particular 
estate. 

This rule, the result of medieval reasoning about 'double 
possibilities/ is as old as the fifteenth century, having been 

‘ Jowmdts qfih$ Hmue qfLordSf vol. x. p. 327. 

* J^pencer v. 2 >. qf Marlborough (1763) 3 Bro. P. 0 . 232. 

* z East, 44a. ^ Whitby v. Miuhba (1889) 44 Ch. D. 85. 
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clearly laid down in a case of the year 1487 ^ It proceeds 
upon the argument^ that a limitation to an unborn person^ 
simply, involves only a single possibility, viz. the birth of 
that person during the continuance of the particular estate ; 
while a limitation to the heirs of an unborn person involves 
also the double possibility of such a person being bom, and 
dying in the same time, leaving heirs. The reasoning does 
not seem to cover the case of the eorpomtion ; but the actual 
decision was to that effect. Of course the rule can only apply 
to remainders; for no present estate can possibly be vested 
in an unborn person. And it can only apply to contingent 
remainders ; for every remainder limited to an unborn person 
must necessarily be contingent. The cases do not seem to go 
beyond the word ^ heirs and perhaps a limitation to 
a bachelor, for life, with remainder to his eldest grandson 
in fee, would create a good contingent remainder, although 
the grandson in question would necessarily be the child of an 
unborn child. 

With regard to the ordinary incidents of tenure, it is Incidents 
evident that many of them do not apply to reversions orgjo^^^nd 
remainders, being obviously designed to meet the case only 
of the tenant seised. Thus fealty, wardship, dower and 
freebench, curtesy, and suit of court, do not attach to rever- 
sions or remainders. It is obvious that rent cannot be 
reserved out of a reversion; for that would be to reserve 
it to the reversioner himself. But a lease may be granted 
to take effect after the expiry of an estate for life And 
a rent charge may, of course, be granted out of a reversion, 
though the reversion may be a poor security. It was said 
in an old case that, if rent were reserved out of a remainder, 
it would not become payable until the particular estate had 
determined 

On the other hand, it seems clear that the incidents of 

^ Y.B. a Hen. VII. 13 Hil. pi. 16; followed in ChdmWs Case (1591) 
a Rep. 50. . 

* Throekmerton v. Tracy (1556) Plowd. 145* 

» Mordant d Faux's Case (1591) i Leon. 243? aryuendo. Co. Litt. 47 
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escheat^ and forfeiture^ do, and tlie incidents of heriots^^ 
and fines on alienation and descent may if the custom be 
clear^ attach to reversions and remainders. The reversioner 
or remainderman of a copyhold or customary tenement may, 
apparently, compel enfranchisement^. And the remainder- 
man in tail may, by a disentailing assurance, bar his own 
issue, but not subsequent remainders or the reversioner, unless 
he obtain the consent of the ' protector of the settlement 
Besides the four rules above quoted, which have regard to 
the creation of remainders, there are two rules affecting their 
operation, which give rise to important consequences, 
j. Are- (i) J. remainder must await the regular determination of the 
estate. This rule is an application of the common 

naturul principle, that no one can take advantage of a breach 

detormifi- . 

utioii of condition but the person making the condition, or his 
particular representatives’^. Therefore, if a remainder were limited to 
t'stafe. effect after a particular estate which was defeasible upon 

condition broken, the creator of the estate, and not the 
remainderman, would alone be entitled to enter for the 
breach. And it was at one time strict law that, if he did 
enter, the remainder would be destroyed, because the livery 
which created it had been destroyed by entry for condition 
broken *. 

^ Brooke’s Abridgement. {Prerogative^ pL 25.) Brooke cites a case of 15 
Hen. IV. II, ns his authority, and is followed by Viner {Escheat (A) la). 
But as Hen. IV. only reigned fourteen years, the case is not easily 
traceable. 

^ Anonymous of 1578, i Leon. 26a. 

® BwUer v. Archer (1594) Owen, 15a. 

* Reyp. y. DuUingham (1838; 8 A. & £. 858. 

® Copyhold Act, 1894 (57 & 58 Viet. c. 46.), § 50. 

• 3 & 4 Will. IV. (1833) c. 74. §§ 15, 34. As to the meaning of ‘pro- 
tector of the settlement,' see post. 

^ At the common law, no one but the maker and his heirs could take 
advantage of a condition in deed (Go. Litt. 214 a). By various statutes, 
however, the power has been extended to grantees and aasignAAff of 
reversions (3a Hen. VIII. (1540) c. 34 ; 2a A 23 Viet. (1859) c* 35* $ 3 ; 
44 & 45 Viet. (z88i) c. 41. $§ 10, 12) ; and even to persons not having 
any interest in the land (7 Will. IV. A i Viet. (1837) c. aQ. $ 3 ; 8 A 
9 Viet. (1845) c. 106. § 6). 

As to this see post, cap. x. 
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But the rule which forbids a remainderman to take ad* 
vantage of a breach of condition affecting the particular 
estate applies only to conditions in deed y i, e. conditions 
specially agreed upon by the parties themselves, not to con- 
ditions in lawy i. e. conditions annexed to the particular estate 
by implication of law. Thus, if the tenant for life committed 
Waste or enfeoffed a stranger in fee, it seems clear that the 
remainderman could claim the forfeiture’. 

And a careful distinction must be drawn between a con- 
dition, the breach of which occasions a forfeiture if eiiforcedy 
and a limitation by force of which the particular estate comes 
to an end, factOy on the happening of an event. In the 
latter case, if it be clearly intended that the happening of 
the event shall pass the land to the remainderman, the latter 
will be entitled, not by forfeiture, but by limitation. Thus 
in The Lady Anne Fn/ « Case^, decided in 1672, the Earl ol’ 
Newport devised a house to his widow for life, remainder 
to his grand-daughter (then Lady Anne Knolles) in tail, 
‘provided always, and upon condition, that she marries with 
the consent of my wife . . . and in case she marries without 
such consent, or happen to die without issue, then I give and 
bequeath it to George Porter.’ After the testator^s death, his 
grand-daughter married without consent ; and, on the death 
of the tenant for life, the claim of George Porter was adjudged 
to be good, to the exclusion of the grand-daughter, on the 
ground that the so-called condition was clearly intended to be 
a limitation over in favour of the ultimate remainderman 

(ii) A remainder must be ready to take effect in possession 2. Must 
at the instant at which the particular esiute determines. This 
rule cannot affect vested remainders, which, by their very 

^ P. N. B. 129 C. (Waste) ; Anonymous of 1578, i Leon. 262. 

^ I Ventris, 199. 

® See also Borcuton^a Case (1587) 3 Rep. at 21 a. The numerous cases 
quoted by Coke in support of the rule seem to be all cases of Wills. But 
Plowden’s note to the much older case of Warren v. Lee (i 55 ^) Plowden, 

127 b, shows that he considered the rule to apply also to conveyances 
inter vivos. 
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definition^ await only the determination of the particular 
estate to take effect in possession. But it was and^ in spite 
of recent legislation, still is^ of the greatest importance to 
contingent remainders. For if the determination of the 
particular estate should take place before the happening 
of that external event upon which the contingent remainder 
is to vest, the remainder will ^ fail/ or become extinct, imless 
specially protected by recent legislation. Thus, a limitation 
to A for life, remainder to the eldest son of £ living at 
decease for life, remainder to C and his heirs. Here, if A die 
in the lifetime of £, the remainder to eldest son cannot 
come into possession at once, for it is not certain who will be 
£*& eldest son living at the time of his decease. And, but 
for the protection of a statute which will hereafter be referred 
to the remainder would have been absolutely gone. 

But a still harder case occurred, when the particular estate 
came to an end, not by natural effluxion, but by premature 
determination. Thus, in the example last given, if A^s life 
estate had been forfeited for felony, or, if A, by collusion with 
the ultimate remainderman, C, had surrendered his estate to 
him (C), by virtue whereof A^s life estate would have become 
extinct by ^ merger the claims of £'s eldest son would 
likewise have been defeated. To provide against this possi- 
bility, it was usual to limit, after the genuine particular estate, 
a remainder to trustees from the event which caused the pre- 
mature determination, until the time of the natural expiration 
of the particular estate. Thus, to revert once more to our 
example, the limitation would have run — ^ to A for life, and 
from and after the determination of that estate during the 
lifetime of A, then to X and Y and their heirs during the life 
of A* remainder to the eldest son of £ &c. Here X and Y 
were said to be ^trustees to preserve contingent remainders,^ 
and^ even without express words to that effect, were held 
bound by the Court to effect that object. A doubt for some 
time existed as to whether the estate of the trustees were 

• As to ^merger,’ see post, cap. xx. 


* Post, p. 105. 
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itself not a contingent remainder^ inasmuch as it was entirely 
dependent for its vesting upon the happening of an uncertain 
event. But, it having been solemnly decided otherwise in the 
case of Dormer v. Packhurst it became an unquestioned rule 
of law that the interposition of trustees to preserve contingent 
remainders would effectually prevent the failure of those 
remainders by any premature determination of the particular 
estate. The necessity for such interposition has now dis- 
appeared ; for it was provided by the Act to Amend the Act of 
Law of Real Property^, that a contingent remainder existing 
at any time after December 31, 1844, should be capable of 
taking effect, notwithstanding the determination, b}'^ forfeiture, 
surrender, or merger^ of any preceding estate of freehold*, 
just as if that determination had not happened. 

But the Act of 1845 did not provide for the most obvious Act of 
case, viz. that of the failure of a contingent remainder owing 
to the natural expiration of the particular estate. An attempt 
had been made in the previous year to abolish contingent 
remainders altogether ^ ; but the attempt proved abortive 
and the modest provision of the Act of 1845 remained for 
thirty years the sole alleviation of the precarious lot of 
the contingent remainderman. But, in the year 1877, the 
Contingent Remainders Act*^ provided that, as respects all 
contwgent remainders created since August 2, 1877, which 
would have been valid if limited as executory interests, they 
should take effect as if they had been so limited, notwith- 
standing the determination of the particular estate before the 
period of vesting. This statute, which, be it observed, only 
applies to contingent remainders created after its passing, 
leads us naturally to the consideration of executory interests. 

" (174a) 3 Atk. 135. * 8 & 9 Viet. (1845) c. 106. § 8. 

* The Act does not say what would happen to the contingent remainders 
in the event of the grantee of the particular estate di^aiming* The 
question is of no importance now ; but it was important until 1877. 

* A remainder upon a term of years could itself only be a term of 

years, and this would take effect notwithstanding determination of 
particular estate. * 7 & 8 Viet. (1844) c. 76. § 8. 

® Being repealed by 8 & 9 Viet. (1845) c. 106. §1. ’ 40 & 41 Viet. c. 33. 
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Executory Executory hiterests. Hitherto we have assumed that the 
object of every limitation has been^ to vest the legal seisin^ or 
at least the possession of the land^ in the alienee^ immediately 
or ultimately. Such limitations were^ in fact, the only 
limitations regarded by Courts of Law as valid^ until the 
passing of the famous statute of which we are now about to 
treat. A limitation which did not contemplate the transfer of 
seisin was not regarded by Courts of Law as being a limita- 
tion at all. 

But^ as feudalism grew to be less and less a living force in 
society, its principles were felt to be more and more irksome. 
Why should there not be interests in land which did not 
involve seisin, or even possession ? If it were desired to give 
A the beneficial advantage of a piece of land without consti- 
tuting him terre-tenant^ or actual occupier, why should it not 
be done? Feudal principles, it is true, required that there 
should be a tenant legally seised. But why should not this 
legal tenant be required to hand over the profits to A? A 
might be a person who could not, conveniently or absolutely, 
accept seisin. He might be an infant, or the abbot of 
a convent forbidden by the Statutes of Mortmain^ to hold 
lands without royal licence. And yet he and his donor might 
desire that he should have the advantage of the lands. 

Uses. Where such a desire exists, it is pretty sure to find some 
means of realizing itself. And these means proved in England 
to be the invention of the nse. If A desired to make E the 
beneficial (but not the legal) owner of a piece of land, he 
either conveyed it to X to hold ^ to the use of,^ or, * in trust 
for,’ or ' in confidence that X would pay the profits to ’ for 
years, life, or in fee ; or he covenanted that he would himself 
stand seised of it to a similar intent. In the first case, the 
use was said to operate ^with transmutation of possession,^ 
because livery^ of seisin was necessary to transfer the legal 
estate to JC, the ' feoffee to uses.’ In the second case, it was 
said to opehite ^ without transmutation of possession,^ because 

^ As to Mortmain, see post, cap. xiii. 
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no livery of seisin was required^ the legal estate, as before, 
remaining in No special words were necessary to create 
the use. The words most frequently employed were ‘ to the 
use of,^ or, in Latin, ad opus {peps)y ad usttm ; but any expression 
sufficiently evincing the donor^s intention was good Further- 
more, it was not at all necessary that a man in making 
a feoffment to uses should specify at once the objects of his 
bounty. He might leave that to be declared afterwards by 
a deed or word of mouth, or, more important still, by 
testament ; and in this way lands became practically devisable, 
long before they could be legally devised. This last fact, the 
very forefront of the preamble to the Statute of Uses, ought 
to be carefully borne in mind, in order that the nature of the 
‘ executory devise ^ may be thoroughly understood. 

Now, as we have said, the Courts of Law long declined 
to recognize any limitation which did not contemplate an 
immediate or ultimate livery of seisin. To them the feoffee 
to uses was the legal owner ; beyond him they would not look. 

The interest of the person for whose benefit the use was 
created — the cestui que nse, as he came to be called — was 
nothing to them. But^ towards the end of the fourteenth ProUciod 
century, there grew into prominence another tribunal, not 
a Court of Law at all, but a Court of Equity, claiming to 
exercise jurisdiction ex bono ei aequo, unfettered by the 
technical rules of law^. This tribunal, the Court of Chancery, 
found in the subject of Uses a fruitful field for its expanding 
claims. Apparently, it had at first two serious rivals, in 
the popular courts and the ecclesiastical courts. But the 
former early dwindled before the powerful competition of 
the common law courts, while the latter were, for political 
reasons, jealously watched by the State, and had little oppor- 

^ Brimghton ▼. Langley (1703) Sir Jolin Holt, 708. 

* The student will, of course, read for himself the account of the origin 
of the Court of Chancery in some standard text-book, e. g. Stubbs, Om- 
mdifynal History qf England, vol. ii. § 034 ; Higby, History the Law 0/ 

Real Property, 3rd ed., pp. 279-88. One of the most readable versions is to 
be found in Haynes* OuUinea of Equity, lect. ii. 
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tunity for extending their jurisdiction. Before the end of the 
fourteenth century^ we find recorded instances of applications 
to the Chancellor for the protection of cestui que u%e^\ and 
from that time onward the cases multiply^ although^ even so 
late as the reign of Edward IV, the common law courts 
intimate doubts of the validity of the procedure And the 
Court of Chancery had to move with caution. It did not 
attempt to deny that the legal estate was in the feoffee to 
uses. It merely summoned him by a subpoena to appear and 
explain why he had not performed the trust which he had 
solemnly undertaken®. And if he would not act according 
to equity and good conscience, he was put in prison. 

Oharacter The striking feature of these non-feudal interests, or uses, 

ot tiie Use. constituted their great charm, was that they 

were at first entirely free from all the burdensome incidents 
of common law estates, such as forfeiture, escheat, wardship, 
reliefs, and the rest, as well as from the technical rules of 
construction and conveyance adopted by the common law 
courts. Thus, although interests analogous to legal estates 
could be created by way of use, these interests would be valid 
in Chancery, though they should contravene the rules about 
abeyance of the freehold, limitation after a fee simple, and 
the like. Moreover, they could be transferred by secret and 
informal conveyances, without livery of seisin. 

On the other hand, it must be remembered, that this 
immunity was only secured at the expense of serious risks. 
A cestui que use would not lose his land for his own felony ; 
but he might lose it for the felony of his feoffee to uses. 
The latter^s estate, being strictly legal, was liable to all the 
legal incidents; and the fact that the occurrence of such 

^ See SeZee/ Cases in Qtancery (Selden Society, vol. x), Cases 40, 45, 71, 72. 
The last case alone contains the actual word * use ’ ; the others are, how> 
ever, clearly of the same character. 

« Y. B. 8 Edw. IV. (1468) T. pi. 1. p. 6. 

* It seems highly probable that, in many oases, the feoffees to uses had 
taken solemn oaths to carry out the feoffor’s wishes. See Seleet Cases in 
Chanesn/f p. 49. 
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incidents damaged the cestui que use would not prevent their 
occurrence. It was only by slow degrees that the interest 
of the cestui que use was protected against any one but the 
actual feofPee to uses. 

From the very first, therefore, in the histoiy of uses, we Two ton- 
notice a twofold tendency. On the one hand, the interest of the Uhh. 
the cestui que use is gradually made liable to the common law 
incidents of estates. On the other, it is gradually protected 
against the defaults and misfortunes of the feoffee to uses, 
teut to trace these tendencies would lead us into the subject 
of equitable interests, reserved for the next chapter. For, 
long before these tendencies had realized themselves, legis- 
lative interference had threatened to destroy their existence 
altogether. By one of the most curious fates that have ever 
attended Acts of Parliament, the statute in question, so far 
from destroying uses, doubled their importance, by giving 
them a legal as well as an equitable existence. It is upon 
their legal existence that the subject of executory interests 
depends. 

The Statute of Uses^, passed in the year 1535, aimed at statute 
converting uses into legal estates, and attaching to them all * 
the incidents of legal estates. To this end, it provided^ that, 
where A was seised ^to the use, trust, or confidence of £/ 

B should from henceforth stand and be seised, deemed, and 
adjudged in lawful seisin, estate, and possession (o£ the here- 
ditaments in question) ^ of and in such like estates as he had 
or shall have in use, trust, or confidence of or in the same.* 

The language is not happy ; but the meaning is clear. The 
‘use, trust, or confidence* which, before the passing of the 
statute, created a mere personal claim against the feoffee to 
uses, enforceable only by a Court of Equity, was now to 
create a legal estate, recognizable by Courts of Law. 

The real mystery of the section lay in the words ‘ deemed 
and adjudged’ Had the Act simply required that feoffees 
to uses should immediately deliver seisin to the persons 

» 87 Hen. VIH. (i535) * * *• 
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entitled to the use, the use would have remained a mere jus in 
personam at law, until the seisin had been delivered. But 
the framers of the Act knew very well that such a direction 
would never, or rarely, be carried out ; and so they resolved 
to dispense with the operation. The result of their resolution 
was to change entirely the meaning of the word ^seisin.' 
Hitherto ‘ seisin * had been exclusively a state of fact ; the 
condition of the person actually possessed, by himself or his 
tenant for years, as feudal owner. Even the old ‘ livery in 
law * had not conferred seisin without subsequent entry, or, at 
least, ‘continual claim But now ^seisin’ was to signify, 
not merely the state of the actual possessor, but the state of 
the person entitled to possession, and to be treated as in 
possession, by the Statute of Uses. 

Briefly put, the result was, to enable legal interests to be 
created in the same way and by the same simple means as 
had before been employed to create and regulate the disposition 
of uses. If, before the statute, A had ^ bargained and sold,^ 
i. e. agreed to sell, land to B in fee simple, and B had paid or 
agreed to pay value for his purchase, the Court of Chancery 
had held that A was seised ‘ to the use of ^ B m fee simple. 
By the force of the statute, B would have, since its passing, 
a legal estate in fee simple where he before had merely a use. 
This result was so startling and so undesirable, that a second 
statute was hastily passed in the same session, for the purpose 
of avoiding it^. But, in other respects, the logical result of 
the Statute of Uses was allowed full play. Thus, the Court 
of Chancery had been in the habit of recognizing all sorts of 
limitations of uses which set at defiance the technical rules of 
common law conveyancing. If A had enfeoffed B and his heirs 
to the use of G and his heirs after the expiry of six months, 
no harm was done; the seisin would not be in abeyance 
during the sil months, for it would be vested in B and his 
heirs, and the Court would hold that, during that period. 


’ Co. Litt. 48 b. 

* 27 Hen. VlII. (1536) c. 16. As to this, see post, cap. xviii. 
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there was an implied use in favour of A, unless £ had given 
value, or unless A stood in loco parentii to £. At the end of 
the six months, use would 'spring up^ and take effect. Springing 
Or again, if A had enfeoffed £ and his heirs to the use of C 
and his heirs, but if C should die childless, then to the use of 
1) and his heirs ; on the death of C without children, the Court 
of Chancery would have held that use 'shifted* to 1) and Shifting 
his heirs. Or, finally, if A enfeoffed £ and his heirs to such 
uses as he (A) should by subsequent deed or word of mouth 
appoint ; upon the exercise of this power of appointment the Powers. 
Court of Chancery would have held that the use vested in the 
nominee under the appointment. But all these limitations 
would have been bad at common law ; the first as an attempt 
to create a freehold in ftifuro^, the second as an attempt 
to limit a remainder after a fee simple^, and the third as 
an attempt to limit an estate to an uncertain person. 

Of course it was just possible that the Courts of Law 
might have put a narrow construction on the Statute of Uses, 
and have declared that limitations to uses which contravened 
the principles of the common law had not been legalized by 
the statute. But, as this course would have played directly 
into the hands of the Court of Chancery, they wisely took the 
more liberal view, and recognized the validity of all limitations 
which the Court of Chancery had permitted in dealing with 
uses, giving them effect according to the rules of common 
law where such a construction did not defeat the existence of 
the interest 

For some short time after the passing of the Statute of 
Uses, it appeared as if the subject of executory interests 
would no longer be connected with the subject of devises ; for 
the wording of the statute did not permit of a doubt that 
devises of lands were intended to be prohibited. Here again, 

^ Ante, pp. 95-6. * Ante, p. 97. 

* This generalization, which fairly represents tlio policy of the common 
law courts in the half century which followed the passing of the Statute 
of Uses, may be traced by the student in the reports of Plowden, Coke, 
and Croke (Eliz.). 
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however^ the statute singularly failed of its object ; for in the 
year 1540 it was found necessary to pass a statute^ the first 
Statute of Wills authorizing the devise of all socage and 
two-thirds of knight-service lands. By virtue of this statute, 
the subject of devises again became very important; and, 
although devises were by the statute made legal as direct 
limitations of the legal estate, without the intervention of 
uses, yet the recent intimate connection between Wills and 
uses seems to have induced the courts to construe devises as 
liberally as though they had been limitations to uses. Thus 
executory devises have always ranked on the footing of 
executory limitations to uses, and shared the same privileges. 
More than this, in addition to the lenient construction always 
])laced upon testamentary language, an executory devise has 
at least one substantial advantage over an executory limitation 
by deed, in that it can dispose of a future interest in a term 
of years, or even in pure chattels But, as no one can at the 
present day be seised of a term of years or a chattel, no uses 
of either can be limited by deed \ 

The executory interests which may be limited bydeed or Will, 
fall, as we have said, into two great classes, known respectively 
as ^ springing ^ and ^ shifting ’ uses. A ^ springing ^ use occurs 
when a limitation is made to spring up independently of any 
former limitation at some future time. Thus, a limitation ‘ to 
A and his heirs to the use of B when he shall attain twenty-one 
years,^ or, in the case of a devise, ^ to B when he shall attain 
twenty-one years,^ is a simple case of a springing use. Such 
a limitation would be bad at the common law; but, by 
virtue of the statute, an estate will arise in B at the 
happening of his majority. Only, in the case of the deed, 

* 39 Hen. VIII. c. i. See post, chapter on Devise (xziii). 

* Effrea v. FauUdand (1697) z Salk. 931; Hyde v. Pcaratt (1695) z P. 

Wins. I. ' 

* Of course, A can be seised of a freehold to the use of B for a term of 
years, as the statute expressly says. But that is another matter. And 
B can have an < equitable interest' in a term of years legally vested in A. 
(See post, p. 197.) 
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the estate would be but for life^ because^ in spite of some 
hesitations^ the Courts ultimately decided to put the same 
construction upon limitations to uses as upon limitations at 
the common law^ where such construction did not defeat the 
existence of the use But the gift by devise would give B 
an executory interest in fee. In the meantime^ and subject 
to the happening of the event, the law implies a resulting 
use in favour of the conveying party in the first case^ and 
the testator^s heir in the second^. 

^ A ‘ shifting ^ use, on the other hand, is an executory Shifting 
interest which, upon its arising, devests a former estate and 
terminates it. Thus, a limitation ^ to A and his heirs, to the 
use of B and his heirs, but if B shall not within five years 
assume the name and arms of X, then to the use of C and 
his heirs,^ gives C an executory interest by way of shifting 
use, which will devest J 5 ^s estate on the expiry of the five 
years, unless B has, in the meantime, assumed the name and 
arms of X. And a similar interest would be created by a 
devise ‘ to B and his heirs, but if B should not (&c.) then to C 
and his heirs/ It will at once be seen that such a limitation 


does what a limitation by way of legal remainder cannot do, 
viz. : enable C to take advantage of a forfeiture. 

Perhaps the most useful way of explaining the peculiarities Diffor- 
of executory interests will be to enumerate briefly the points in between 


which they differ from remainders at the common law. executory 

^ ^ intereHtH 

(i) By means of them a man could convey directly to himself when and ro- 
he could not do so at the common lato. This is a point now of 
small importance, but formerly of considerable value. So long tions to 
ago as the year 1291, it was solemnly decided in Parliament, 


with the advice of the judges, that a common law limitation 


^ e. g. Shelley^s Case (1581) i Rep. loi b ; Abraham v. TuHgg (1598) Cro. 
Eliz. 478 ; Wilkea v. Lenson (1559) Dyer, 169 b. 

* Saunders on Usesj p. 168. 

• Audleu'a Case (1559) Dyer, 165 b. And it is this resulting use which 
really supports the executory interest. For, if it be excluded by clear 
inference from the language of the deed, the executory limitation must 
t-liATi be construed as a remainder, and conform to the common law 
rules. Adama v. Savage (1703) a Salk. 679. 


JBHKS. 


1 
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by the owner of an estate to himself, even of an undivided 
share, would be void^. The case is an extremely strong, as well 
as a very interesting one. Thomas of Weyland, tenant in fee 
of the manor of Sobbirs (? Sodbury) in Gloucestershire, which 
he held of the earl of Gloucester, levied a Fine, by which he 
acknowledged the manor to be the property of Geoffrey Aspale, 
who then granted it to Thomas of Weyland, Margaret his 
wife, and Richard their son, to hold to Thomas and Margaret 
for the lives of each of them, with remainder to Richard in tail, 
with further remainder to the heirs of the body of Thomas 
by Margaret his wife (a limitation which, in later days, would 
have given Thomas a remainder in special tail) Thomas then 
committed felony, and abjured the realm ; whereupon the king 
claimed Year and Waste, and the earl of Gloucester forfeiture of 
Thomas’ interest during his life. But it was decided that the 
earl’s claim was unfounded, nothing having passed to Thomas 
by the gmnt. It will be observed that, in this case, Thomas 
did not convey directly to himself, although the Fine and 
grant were, doubtless, one transaction. A fortiori^ a feoffment 
to the feoffor himself would have been void. But, inasmuch 
as it was quite a regular thing, after the invention of uses, 
for a man to enfeoff others to the use of himself, either solely 
or in conjunction with others, such limitations were recognized 
as conveying the legal estate after the passing of the Statute 
of Uses. Only, the interest of the feoffor was deemed to be 
that of which he was formerly seised, before the feoffment. 
To use technical language, he was ^ in of the old use, not of 
the new,’ until the Inheritance Act, 1833, declared that a 
limitation to the assurer or his heirs should cause them to 
take by purchase^. And now, a direct conveyance may be 
made by any one to himself jointly with another^. 

^ Rot. Par. I. Thomas of WoyUmd's Case. 

* This Fine and grant were of the year 1278 ; it will be seen, therefore, 
that the last limitation was a remainder upon a conditional fee. 

* 3 & 4 Will. IV. c. 106. § 3. This section only applies to instru- 
ments taking effect after Dec. 31, 1833. 

* Conveyancing Act, z88i (44 ^ 45 Viet. c. 41), § 50. The proper way 
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(ii) They do not necessarily await the determhmtion of ///^Premature 
preceding estate. Thus, in the case put, of a limitation ^ to atton^of” 
A and his heirs, to the use of B and his heirs, but, if 
shall not within five years assume the name and arms of 
then to the use of C and his heirs, ^ it is clear that B is in- 
tended to have a fee simple, subject to the penalty of losing 
it if he does not fulfil a certain condition. It is not a 
limitation to B and his heirs until a certain event happens. 

Yet estate would arise of its own force immediately the 
fulfilment of the condition became impossible But here 
we touch upon a famous controversy, lately laid to rest. Out 
of what would estate arise? The Statute of Uses con- scintilla 
templated that every use should be dependent on a legal seisin. 

But, in this case, the seisin of A had been utilized to give 
birth to the estate of B ; and, as this estate was the largest 
known to the law, viz. a fee simple, it was argued that it was 
exhausted by the act. More than one ingenious suggestion 
were made, with a view of overcoming the difiiculty ; but that 
which found most favour was the doctrine which asserted that 
a scintilla juris y or particle of seisin, remained in A or his heir, 
which would enable the use of C and all subsequent shifting 
uses to arise out of it. This ingenious doctrine was abolished 
by statute in the year 1860^; and now, by force of the 
statute, all uses, express or implied, and whether immediate or 
future, executory or contingent, arise and take effect by virtue 
of the estate and seisin originally vested in the person seised 
to the uses. But it is important to observe, that the seisin 
originally conveyed must be extensive enough to cover the 
execution of the use. Thus, if land be conveyed to A for life, 
to the use of B and his heirs, B^% estate will only be an estate 
pur auter vie, limited to his heir as special occupant ® ; and on 

in 'which to make another person tenant in common with the assurer, is to 
convey to him an undivided share of the estate. 

^ Moore v. Ifoore, 1899, 9 Ch. 87. * 93 & 94 Vict. c. 38. $ 7. 

. ’ This seems to have been for some time doubtful. See Crawleijts Case 
(1599) Cro. Eliz. 791. But Plowden's opinion {Anon, of 1560, Plowd. 

186 a) ultimately prevailed. See Saunders on UseSj p. 477 seq. But this 
is only where the seisin is limited to a stranger. Where the cestui que use 
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s death it will determine. It is one of the vexed questions 
of the law whether a tenant in tail con be seised to uses which 
the statute will execute 

(iii) They need not he ready to come into existence at the 
determination of the preceding estate. Thus, to alter slightly 
the case put, suppose a limitation ‘ to A and his heirs, to the 
use of B and his heirs, but if B should not assume the name 
and arms of X within five years, then to the eldest son of C 
and his heirs.^ Here, at the expiry of the five years, C might 
have no son ; but a son might be bom to him several years 
later. As a contingent remainder, the limitation to eldest 
son would undoubtedly have failed before the Aet of 1877 ; 
but as a shifting use it would arise on the birth of C 7 ^s son, 
the use in the interval resulting to the settlor or his repre- 
sentatives. This immunity from destruction constituted, iii 
fact, one of the great advantages which executory interests 
had over legal remainders ; and, until lately, it could only be 
impeached in one case, viz. of the limiting of an executory 
interest after an estate tail. Here, by virtue of the Pines 
and Recoveries Act, 1833 which in this respect followed the 
previous law a desentailing assurance, properly executed to 
bar remainders, will extinguish any executory interest limited 
to take effect after or in defeasance of it. And now, by the 
Conveyancing Act, 1882^, it is provided that where a man 
is entitled to land in fee, or for a term of years, or for life, 
with an executory limitation over on default or failure of all 
or any of his own issue, such executory limitation shall become 
void so soon as any of the issue described attain the age of 
twenty-one years. But this section only applies to a limitation 
contained in an instrument executed after December 31, 1882. 

This immunity from destruction for want of observance of 

is himself also feoffee, the use is mere surplusage, and he takes the larger 
estate. Jenkins ▼. Yimngt (1655) Sir W. Jones' Bep. 953. The report in 
Gro. Car. 930 is incomplete. 

/ Saunders, Usssy pp. 143-5®* * 3 & 4 Will. IV. c. 74. $ 15. 

* See Page v. Sayward (1704) 9 Salk. 570 (4th ed.). 

* 45 & 46 Viet. c. 39. § zo. 
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the common law rules led^ doubtless^ to the establishment of the 
famous Rule against Perpetuities^ which was gradually grow- 
ing during the seventeenth and eighteenth centuries^ but which 
was finally settled by the leading case of Cadell v. Pahner in 
the year 1 833 There it was laid down, that every executory 
limitation which may possibly take efPect in possession after 
the expiry of a life or lives in being at the time of its creation 
and twenty-one years afterwards is ipso facto void. The only 
exception to tlie rule is an allowance of the period of gestation, 
where gestation actually exists. Thus^ in the case of a devise 
to the first son of A who should attain twenty-one years, if A 
were to die, leaving his wife enceinte, and a posthumous son 
were bom, the latter would, if he lived to be twenty-one, be 
able to claim under the limitation. But the rule does npt 
apply to executory interests limited after an estate tail * ; 
because, as we have seen, an estate tail is always liable to be 
barred in such a way as to destroy the subsequent executory 
limitations. 

As a corollary to the Rule against Per])etuities may be Accumu- 
mentioned the Rule against Accumulations laid down by statute ^*^*^“** 
in the year 1800, commonly known as the Thellusson Act^ 

By this rule, every direction to accumulate the income of any 
property beyond one of four alternative periods provided by 
the Act is rendered void, and the income thus directed to be 
accumulated is to go to the person who would have been 
entitled to it but for the direction. The alternative periods 
are — (a) the life or lives of the person or persons making the 
disposition in which the direction is contained, ( 6 ) an absolute 
period of twenty-one years from the death of such person or 
persons, (c) the minority or minorities of any person or persons 
living or en ventre sa mere at the death of such persons, [d) 
the minority or minorities of any person or persons who 
would, if of full age, be entitled under the disposition to the 

* I Cl. & F. 372. But the rule was really recognized before. See Joe v. 
jludfey (1787) 1 Cox, 324. 

* NicoUs V. Sheiffidi (1787) 2 Bro, Ch. Ca. 215. ® 40 Geo. III. c. 98. 


1 
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income directed to be accumulated. But the restrictions of 
the Act do not apply to directions to accumulate for the 
purpose of paying debts^ or for the purpose of raising portions 
for any child of the person or persons directing the accumula- 
tion or of any one taking an interest under the assurance 
in which it is contained, nor to any directions concerning 
timber 

Soon after the passing of the Thellusson Act, it was 
decided, in the case of Griffiths v. Vere^y that any direction 
which contravened the provisions of the Act was void only for 
the excess, and not, as a limitation contravening the Rule 
against Perpetuities would be, void ah initio. But a very 
recent statute, the Accumulations Act, 1892®, has rendered 
the Rule against Accumulations more strict, by providing 
that no one shall direct accumulation of income for the 
purpose of purchasing land only, for a longer period than the 
minority or minorities of any person or persons who would, if 
of full age, be entitled to such income. The Act of 1892 
does not prescribe any penalty for the breach of its provisions, 
and its wording is by no means the same as that of the 
Thellusson Act, upon which the decision in Griffiths v. Vere^ 
was based. 

It seems to be somewhat uncertain, at the present day, 
whether the Rule against Perpetuities applies to legal contin- 
gent remainders. Lord St. Leonards, in the great case of Cole 
V. Sewell evidently thought that it did not ; but recent dicta 
show an inclination to confine Lord St. Leonards^ doctrine to 
those legal remainders which are limited to a person who will 
necessarily be in existence when the limitation takes effect 
Notwithstanding this doubt, however, and notwithstanding 
the recent statutory alterations in the law of contingent 
remainders'^, it is still often of great importance to know 

* 40 Geo. III. (1800) c. 99. § 9. * (1803) 9 Vos. Jr. 197. 

’ 55 & 56 Viet c. 58. * (1803) 9 Ves. Jr. 197. 

* (1843) 4 Dr. &; Warren, x, at p. 98. 

* FroiA V. Frwt (1889) 43 Gh. D. 946. 

^ 8 & 9 Viet (1845) c. 106. § 8 ; 40 & 41 Viet. (1877) c. 33. 



Chap. VII. 


ESTATES IN FUTURO. 


119 


whether a given limitation is to be construed as creating an 
executory interest or a contingent remainder. Thus^ suppose 
a limitation over in favour of a class of persons^ some of whom 
do and some of whom do not qualify under the Rule against 
Perpetuities. If the gift is to be read as a contingent 
remainder^ those who do qualify, by being ready to take 
immediately on the expiry of the particular estate, acquire the 
whole of the interests If it is construed as an executory 
limitation, it will fail, as being void for remoteness^. And, 
as respects limitations created before the passing of the 
Contingent Remainders Act, 1877, it is exceedingly easy to 
imagine cases which would be invalid if construed as contin- 
gent remainders, valid if treated as executory interests. 

Thus, it is important to know the rule to be, that an}'^ Remain- 
limitation, in a deed or will, which can be construed as a re- ^xeciUory 
mainder (i. e. as an interest to take effect after the normal interests, 
expiry of a previous interest), must be so construed, and not as 
an executory interest. The rule was laid down in emphatic and 
unqualified language by Lord St. Leonards, in Cole v. Sewell ® ; 
and, it is conceived, still exists, having been clearly recognized 
by recent authorities But it has recently received the very 
important qualification that, if such a construction would 
manifestly defeat the object of the parties, it will not be 
adopted In other words, the rule is a rule of construction, 
and not of law. 

Before concluding the subject of estates in futuro, it is Powers, 
necessary to speak of what may be called the indirect creation 
of such interests, by way of Powers. The person creating 
the original limitation may not immediately specify in all 
cases the object of the limitation; he may leave that to be 

^ Mogg V. Mogg (1815) i Mer. 654. 

* Stuart V. CockmU (1870) L. R. 5 Ch. App. 713. It will be noticed 
hereafter (p. 137) that the Rule against Perpetuities does apply to equitable 
contingent remainders. 

* (^®43) 4 & W, at p. 37. 

* Lechmere v. Lloyd (1881) 18 Oh. D. at p. 528; Symee v. SymeSf 1896, 

I Gh. Q^a. 

^ EUuikman y. Fyah^ 1892, 3 Ch. 209. 
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settled by himself or some other person at a future date. The 
person in whom the right to make such a nomination is 
vested^ is said to have a Power, i. e. a right, not arising out of 
the fact of ownership, to dispose of property. Of course, this 
is a restricted and technical use of the word ‘ Power * ; which, 
in its widest sense, covers the authority of a person to dispose 
of interests vested in him as owner, as well as authorities to 
do acts other than those of disposition. 

Powers, in this restricted sense, are conveniently classified 
according to their (a) origin, (J) effect, {c) objects, 

(a) Powers are classified according to their origin into 
Common Law Powers, Equitable Powers, and Powers under 
the Statute of Uses. Common Law Powers are those con- 
ferred by the common law or by some statute other than 
the Statute of Uses — e. g. a Power to executors to sell lands 
for the payment of debts when there has been a devise to 
that effect, or any of the numerous Powers of disposition 
conferred upon the tenant for life by the Settled Land 
Act, 1882’. Equitable Powers are those which a court of 
Equity alone would have recognized before the passing of the 
Judicature Act, and which operate upon equitable interests 
only. Powers under the Statute of Uses are by far the most 
important in the creation of future estates. They operate by 
way of ‘declaring^ or heading ^ the uses of a former con- 
veyance. Thus, to take the simplest case, A conveys ^ to JB 
and his heirs, to the use of JB for life, and, after decease 
to the use of such of ^^s children as £ shall by deed or will 
appoint, and, in default of appointment, to the use of X and 
his heirs.^ Before the Statute of Uses, the exercise of j?*s 
power of appointment would merely have conferred on the 
appointees an equitable claim against heir to the profits 
of the land. But now, by virtue of the statute, S's appoint- 
ment operates immediately to execute the use in his appointees, 
by way of remainder if £ be living, in immediate enjoyment 
if £ be dead. The remainder to X and his heirs will, of 


45 k 46 Viet. c. 38. 
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course, be invalid as an executory limitation ; but it will be 
good as a legal remainder^. 

( 6 ) Powers are classified according to their effect into Powers Effect. 
Collateral, Powers Appendant, and Powers in Gross. 

A Power Collateral is a power exercisable by a person who Powers 
has no interest in the land over which the Power is to be 
exercised. It was formerly held^, that such a Power was 
in the nature of a trust, and that, although the donee of the 
power need not exercise it, he could not bind himself not to 
do so, nor could he extinguish or release it. But the law has 
now been altered by the Convey aneing Act, 1881^, which 
provides that a person to whom an^ Power is given may, by 
deed, release or contract not to exercise the same. It seems 
to be a curious feature of a Collateral Power that it can be 
exercised by an infant, by act inler vivos 

A Power Appendant is a Power vested in a person who has Poworsap- 
also an estate or interest in the land over which it is to be 
exercised, and which will, if exercised, affect his own interest. 

The Power given to a husband in a marriage settlement, to 
appoint a term to raise pin-money for a future wife, is a 
Power Appendant, if it will take effect in derogation of his 
uwn life estate. 

A Power in Gross is likewise vested in a person who has Powers 
an interest in the land over which it is to be exercised; but^^®**^®^' 
is such that its exercise will not defeat or affect his own 
interest. A good example is the Power given to a tenant 
for life by a settlement to appoint a term to raise portions for 
his younger children after his decease 

(c) Powers are classified according to their ofgecU into Object. 
General and Special Powers. A General Power can be General 
exercised by the donee in favour of any person whom he 
pleases. Thus a conveyance ^ to A and his heirs, to the use 
of B for life, and after j 5 ^s decease to the use of such persons 

» Ec AWwff, 1893, 1 Ch. 54. » wms V. SimraX (1738) i Atk. 474. 

> 44 & 45 Viet. c. 41. § 53. ♦ J/Angihau (i88o) 15 Ch. D. aaS. 

^ Classification of Jessel, M. R., in Be D'Angihau, 
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as B shall appoint and their heirs^^ creates a general Power 
of appointment in B, The effect of such a Power is, virtually, 
to make B owner of the land to the extent of the interest 
covered by the Power. And this effect has been recognized 
by the law. For a general devise in a Will passes all property 
over which the testator has a general Power of appointment ^ ; 
and such property will be divisible among the creditors in 
bankruptcy of the donee of the Power and, if the Power is 
actually exercised, form part of his assets on his decease®. 
It will also be available for judgement creditors under the 
Judgments Act of 1838^. The mere fact that such a Power 
is to be exercised in a particular manner, e. g. by Will, does 
not prevent it being a General Power 

On the other hand, Special, or, as they are sometimes called, 
^ Limited ^ Powers, are Powers which the donees are bound to 
exercise, if at all, in favour of a member or members of 
a limited and clearly defined class. Thus, a conveyance 
^ to A and his heirs to the use of B for life, and, after J 5 's 
death, to such of the children of (the settlor) as B shall 
appoint,^ creates a Special Power in jB, which can be exercised 
only in favour of the settlor’s children. Although B should 
himself be a member of the class contemplated by the Power, 
the property will not pass under a geneml devise in his 
Will; but such a Special Power seems (if exercised) to be 
within the wording of the Judgments Act, 1838®, and the 
Bankruptcy Act, 1883^ 

At one time the subject of Special Powers was affected by 
a doctrine peculiarly difficult to interpret, the doctrine of 

^ Wills Act, 1837 (7 Will. rv. & I Viet. c. a6), § 27. 

* Bankruptcy Act, 1883 (46 & 47 Viet. c. 5a), § 44. But the power 
must be exercised by the trustee during the debtor’s lifetime. Nichols to 
Nixey (1885) 29 Ch. D. looa, 

FUrning v. Buchanan ( 1853) 3 D. M. & G. 976. The rule applies even where 
tho donee of the Power is a married woman {Re Hughes^ 1898, i Ch. 529). 

* I & 2 Viet. c. 110. § 13. 

® Hawthorn v. Sheddm (1856) 3 Sm. & G. 293 ; but the property is not 
available by the creditors in bankruptcy if no Will be actually made. 
Nichols to Nixey (1885) 29 Ch. D. 1002. 

* I & 2 Viet. c. no. § 13. ^ 46 & 47 Viet. c. 52. § 44. 
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Illusory Appointments. It was held that if A had power 
to appoint amongst a class, the Power was not well exercised 
by an appointment which wholly omitted any member of the 
class, or even by an exercise which gave to any member an 
‘ unsubstantial, illusory, or nominal ’ share of the property. 
The first part of the rule, though arbitrary, was easy of 
application. But what was an ^unsubstantial, illusory, or 
nominal’ share under the second? Evidently nothing but 
a judicially sanctioned table of proportions would have satis- 
factorily answered that question, which, accordingly, was a 
frequent source of litigation, till that branch of the doctrine 
was abolished by statute in 1830 b The other branch lingered 
on until 1874^. And it is now clearly settled, that, unless 
an intention to the contrary manifestly appear by the terms 
of the settlement, the objects of a Special Power have no 
claim to the property in default of appointments 

There is, however, one point of law connected particularly 
with Special Powers, which it is most important to bear in 
mind. The Rule against Perpetuities applies equally to interests 
created by virtue of Powers as to interests directly created by 
the conveyance to Uses. But, in the case of General Powers, 
the period of perpetuity is reckoned to begin from the exerciae 
of the Power, on the ground that the existence of a General 
Power does not in any way fetter the free alienation of the 
property. While, in the case of a Special Power, the period 
of perpetuity commences, not from its exercise, but from its 
creation ^ ; on the ground that the alienation of the property 
is restricted by its very existence. Thus, a limitation ^ to A and 
his heirs, to the use of B for life, remainder to the use of /i^s 
eldest son (unborn) for life, with remainder to such of his 
(R^s eldest son^s) children as he (R's eldest son) should 
appoint and their heirs, ^ would be bad, both as a remainder 
and as an executory interest. It would be bad as a remainder, 

^ IX Geo. IV. & X Will. IV. c. 46. § x. The appointment had previously 
been good at Law, but not in Equity. 

* 37 & 38 Viet. c. 37. ® Weeke^s SetOementf 1897, i Ch. 289. 

* Chiffiih V. P&umaU (X843) 13 Sim. 393. 


Powers 
and Per- 
petuities 
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because it attempts to limit an estate to an unborn person 
for life, followed by an estate to the issue of such unborn 
person ^ ; it would be bad as an executory interest, because it 
could not be effected without tying up the estate beyond a life 
in being and twenty-one years But if a Special Power can 
be executed, and is executed, without infringing the Buie against 
Perpetuities, it will be good, notwithstanding that some of the 
objects of the Power may contravene the rule Thus, a Power 
to an unborn person to appoint in favour of any of the settlor's 
descendants living at his (the donee^s) decease, would be validly 
exercised by an appointment to persons born in the settlor's 
lifetime or twenty-one years after. 

Execution Finally, it may be observed that, as a general rule, the 
powers. prescribed by the creator of the Power for its exercise 
must be strictly observed. Thus, a Power to appoint by deed 
is not well exercised by an appointment by Will*; and, 
a fortiori^ a power to appoint by Will is not validly exercised 
by an appointment by deed But two statutes have relaxed 
something of the excessive strictness with which the exercise 
Wills Act. of Powers was once regulated. By the Wills Act, 1837®, 
a Will executed in accordance with the requirements of the 
Act is a valid exercise of any power of appointment required 

Lord St. Leonards^ Act of 
or other writing not testa- 
mentary is validly exercised by the execution of an indenture 
attested by two witnesses, although the instrument creating 
the Power may prescribe other formalities. Courts of Equity 
formerly had, and now all branches of the High Court have, 
considerable discretionary jurisdiction to aid the imperfect 
exercise of Powers ; but this subject belongs to that branch 
of the Law which is still called Equity. 

* Ante, p. 99. • Ante, p. 1 17. * GriJSm v. PoumaU (1843) 13 Sim. at p. 396. 

* EaH qf Darlington v. Pulteney (1775) Cowper, a6o. 

® lieid V. Skergold\iQo^) 10 Ves. Jr. at p. 379. 

® 7 Will. IV. & I Viet. c. 26. § 10. And the observance of the require- 
ments of the Act is not only sufficient, but essential. 

^ aa & as Viet. c. 35. $ 12. But the Power tnay be exercised in any 
other manner conformable to the terms of its creation. 


Lord St. to be exercised by Will. And by 
Leonards ^ Power exercised by deed 



CHAPTER VIII. 

INCORPOREAL HEREDITAMENTS. 2. EQUITABLE 
INTERESTS. 

It is a moot point whether or no the framers of the Statute 
of 1535 intended to destroy uses^. But, whichever view we 
take of this question, there can be little doubt that they 
intended to destroy uses as they were understood at the 
])assing of the statute — viz. as privileged interests not subject 
to the rules of the common law. It was their obvious 
intention, that all the incidents which attached to the legal 
estate of the person seised, should also attach to the interest 
of the cestui que use. 

It has, however, been frequently observed, that even the Revival of 
omnipotence of an Act of Parliament is powerless to restrain i^ntereslts. 
a practice imperatively demanded by the needs of the com- 
munity. And as, in the sixteenth century, society was rapidly 
coming to look upon feudal principles as antiquated and 
cumbersome, as, in efEect, social affairs came to be less and 
less regulated by feudal ideas, the need of a system of convey- 
ancing which should enable non-feudal interests in land to be 
created, became more and more pressing. Accordingly, we 
need not be surprised to discover, that means of evading the 
statute were invented shortly after its passing. 

The most important of these evasions is that which owes TymCn 
its formal existence to the decision in TyneVs Case. In the 
year 1535, the Statute of Uses was passed. In the year 


^ Saunders on pp. 195 et seq. 
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1557^ ^ decision in the Court of Wards, -by the Chief and 
all the Justices of the Common Bench, laid it down that the 
statute would only execute the first of a series of uses, leaving 
all subsequent uses to such operation as a court of Equity 
might choose to give them^. In this decision the Court 
professed to be guided by the somewhat mysterious maxim, 
that 'an use cannot be ingendered of an use.’ But the judges, 
although, be it observed, they were common law judges, 
must have perfectly well known that the efEect of their 
decision would be to enable the Court of Chancery to open 
its arms and welcome back its lately lost jurisdiction over 
equitable interests in land. 

TyrreVs Case was an especially decisive one, because the 
actual word ‘use’ was not employed in the first limitation. 
It was the case of a bargain and sale to G, to the use of J for 
life, remainder to the use of the said G in tail, remainder 
to the use of the said J in fee. But, as we have seen^, 
a bargain and sale for valuable consideration (as there was 
in TyrreVs Case) was construed by the Court of Chancery 
before the Statute of Uses, and by the common law courts 
after the statute, as constituting the bargainor (vendor) a person 
seised to the use of the bargainee (purchaser). And this was 
the use which the judges in TyrreVs Case allowed the statute 
to have executed. The later uses were, as they said, 'void 
and impertinenV because they were limited upon the use 
previously raised by implication from the bargain and sale. 
But, of course, a court of equity would not allow the bargainee 
in such a case to hold the land for his own benefit. It treated 
him just as though he had been ' seised to uses ^ before the 
statute. And so the existence of equitable interests was once 
more assured, by the simple process of limiting them after 
a previous limitation to uses ; or, as was said in Hopkins v. 
Hopkins it became only necessary to add ‘ three woids to 
a conveyance.^ 

^ T)/miC 8 Case (1557) 155. 

* (1738) 3 at p. 591. 


* Ante, p. no. 
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This was^ no doubt^ the most important means of reviving otiier 
equitable interests. But there were other cases which did not of 
fall within the statute. Thus, the statute only covered the 8<»tute. 
case of persons seised to the use of others. Now a man Lea^ie- 
cannot be seised of a term of years^, although he can be seised 
of a freehold to the use of another for a term of years. And 
it was, therefore, early settled, that a limitation of a term of 
years to ^ to the use of did not give B a legal interest 
under the Statute of Uses, but only an equitable interest, or 
trust A similar result followed in the case of a limitation Copy- 
of a copyhold tenement ; for the Statute of Uses does not 
apply to copyholds Again, a corporation cannot be seised Corpora- 
te a use ; and it will be observed that the Statute of Uses very ^*^“*** 
carefully avoids making any such supposition, although it 
was specially aimed at the converse case, of individuals being 
seised to the use of corporations. But courts of equity 
constantly held that corporations could be bound by ec|uitable 
interests, at least when those interests were limited in favour 
of charities^. And, whether or no a tenant in tail can be Estates 

• tftil 

seised to the use of another, in the sense that the statute 
will execute the use, it is clear that, by such a limitation, he 
will be bound by a trust®. 

But a still more important doctrine tended to the resur- Activo 
rection of equitable interests after the Statute of Uses. For 
it was held that the statute only applied to cases in which 
the feoffee to uses had no active duty to perform, but was 
a mere conduit-pipe for conveying the interest to the cestui 
que use. In other words, where a feoffee to uses was 
required to do any positive act, such as to manage the 
property or collect the rents, his seisin was not a seisin 

^ Ante, p. 1 12. 

” Anonymotes of 1580, Dyer, 369 a. The decision was a very strong one, 
as it was an answer of all the Justices and the Chief Baron to a question 
propounded by the Chancellor. 

> Boioden v. Maister (1620) Cro. Oar. 44. 

* Case of StUton*8 Hospital (i6ia) 10 Rep. 23. 

< Ex parte Johnson (1747) 3 Atk. 559. (But in this case the trust was 
created before the limitation to the tenant in tail.) 
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to nses^ but a seisin to trusts^. And this doctrine places 
in the category of equitable interests many limitations which 
might appear^ from the employment of the word ‘use/ to 
fall within the statute. On the other hand, the student 
must never forget, that, as was said in the last chapter, the 
employment of the actual word ‘ use ^ is not essential to bring 
the limitation within the statute. It is the intent of the 
parties, as appearing by the document, and not the precise 
words employed, which will decide whether the interest in 
question is legal or equitable 

It will be seen then that, as was said by the Court in the 
case of Sy^mon v. Turner^, decided in the year 1700, there 
are still three ways in which it is possible to create a use 
or trust which will not be executed by the statute — viz. 
(i) by limiting a use or trust upon a term of years (to which 
might be added, a copyhold) j (2) by limiting to A, to the use 
of or in trust for B, to the use of or in trust for C (for here 
the statute will only execute the first use) ; (3) by limiting to 
trustees with active duties to perform. And into one of these 
three classes all cases of express trusts will probably be 
found to fall. 

But there are also many cases in which the Courts will 
imply the existence of an equitable interest, although there 
be no express attempt to create it. And the interest thus 
implied will be treated by the Courts as though it were an 
interest deliberately created by the parties. The two most 
important examples of *this class are Besulting Trusts and 
Equities of Redemption. The first arise whenever the owner 
of a legal estate disposes of it, with the clear object of effecting 
certain specific purposes which do not exhaust the wh6le of 
the legal estate, or when a conveyance for which A finds the 
money is taken in the name of B, Thus, if tenant in Fee 
Simple, convey the whole of his legal estate by way of settle- 

^ See tlie oases collected in i Equity Cases Abridged, pp. 382-4. 

* This rule was clearly recognized in the recent case of Van Qrutkn v. 
VooBnotta, 1897, A. C. 658. 

• Referred to in 1 Eq. Ca. Abridged, 383. 



Chap. VIIL 


EQUITABLE INTERESTS. 


129 


ment to trustees^ in trust for the benefit of his intended wife 
and future children, and then, the marriage having been 
solemnized, the wife die leaving no issue, the purposes of 
the settlement are exhausted. But the trustees are not 
entitled to the estate for their own benefit; they will hold 
as trustees for Ay the settlor And so, if a legal estate be 

conveyed to By but A pays the purchase-money, wholly or 
in part, then, unless A stand in loco parentis towards B (in 
which case the transaction is looked upon as a gift or ‘advance- 
ment ^ to -B ^), B will be held to be a trustee for Ay to an 
extent representing the latter^s purchase-money. 

An Equity of Redemption, which may also be considered as 
an example of a Resulting Trust, arises whenever an interest, 
legal or equitable, is conveyed by its owner as security for 
money, even though the conveyance be in terms absolute, 
and nothing be said about redemption. It is now a well- 
established rule, that if A convey to i? as security for money, 
By des^jite all provisions to the contrary in the conveyance, 
will be treated by the Courts as at least a quasi-timstee for 
A in respect of any surplus value of the estate over the 
amount claimable by B for principal, interest, and costs®. 
And if B has sold the land to realize his money, he will, in 
like manner, be treated as quasi-trustee of the surplus money, 
which will be looked upon as land till actually paid over to 
A or his representatives^. 

It will thus be seen that there is no lack of examples of 
equitable interests, express or implied; and although the 
fusion of Law and Equity by the Judicature Act has rendered 
the term ‘ equitable interest ’ perhaps slightly anomalous, yet 
the n^essity of finding a term to distinguish those interests 

^ Cottington v. Fletcher (1740) 2 Atk. 155 ; or his representatives (Ackroffd 
y, Smithson (1780) i Br. Ch. Ca. 503). 

® Dyer v. Dyer (1788) a Cox, 92. 

® Casbome v. Scarfe (1737) i Atk. 603, 

^ Charles v. Jones (1887) 35 Ch. D. 544. See the rule carried to its 
extreme length by the House of Lords in the recent case of 8aU v. Marquis 
of Norfhamptmy 189a, A. C. z. The subject of Equities of Redemption will 
be dealt with under Mortgages (Post. Cap. xxivj. 

K 


Equities 
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in land which, before the passing of the Judicature Acts, 
would only have been recognized by a court of Equity, and 
which still, in spite of those Acts, are clearly to be dis- 
tinguished from legal interests, has perpetuated the name. 

‘ Unto and But, before proceeding to speak of the special characteristics 
use of/ of equitable interests, we may pause upon a small but highly 
important point in a common form of limitation by which 
equitable interests are created. A conveyance ^unto and to 
the use of A and his heirs to the use of (or in trust for) H ’ 
is construed, as all conveyancers know, to give only an equit- 
able interest to But it is not always perceived that this 
rule is the result of convenience, rather than of logic. For it 
will be remembered that the Statute of Uses executes only 
uses to which a man is seised ^ to the use, trust, or confidence 
of any other person or persons And, therefore, in the case 
put, the use in favour of A is not executed by the statute, 
because A is seised to his own use. And it was early decided 
that, in such a case, A is in by the common law, not by the 
statute, the use to him being treated as mere surplusage^. 
But the logical result of these premises would be that the use 
to B was executed by the statute, so as to confer a legal estate 
on B. This result, however, would have upset so many 
settlements, that the Court of King^s Bench in the year 1 827, 
in the case of Doe v. Passingkam^, decided that A was in 
of the estate clothed tvith the use, which would, therefore, 
prevent the execution of the subsequent use by the statute. 
Character- It is the common saying, that trusts have, by virtue of the 
truBia. decisioTvs alluded to in the preceding paragraphs, been put 
upon the footing of uses before the statute •, and, though 
that generalization has been criticized by a very learned 
writer*, it is sufficiently true to say that, in order to arrive at 
the general notion of an equitable interest in land, the student 
must cany his mind back to the origin of uses. We saw, as 

* 87 Hen. VIIL (i 535 ^ § *• 

* Meredith v. Joane (1632) Oro. Car. 244. > 6 B. & C. 305. 

* Saunders, Uses, p. 233. , 
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will be remembered^ that these limitations were invented for 
the purpose of vesting in cei'tain persons the beneficial interest 
in land^ unfettered by the liabilities and technical rules affecting 
legal estates. It was also pointed out^ that a natural tendency 
manifested itself on the part of judges and legislators to act 
upon these limitations in a twofold direction, viz. to attach 
to the equitable interest as many legal incidents as possible, 
and to remove similar incidents from the corresponding legal 
estate. And this tendency, despite the short suspension of 
equitable interests occasioned by the Statute of Uses, and the 
determination of the courts of Equity to protect equitable 
interests from the influence of technical rules, has gone on 
manifesting itself, until at the present day a superficial 
observer might readily (but rashly) assume, that the difference 
between legal and equitable interests was one of name only. 

This is not a historical treatise ; and we cannot, therefore, 
enter upon the history of this very interesting developement. 

But there will be no harm in affixing proximate dates to the 
introduction of the various changes in the state of the law, 
which have resulted in the close assimilation of the equitable 
to the legal interest. Let us begin with the process which 
relieved the estate of the trustee from incidents which might 
have damaged the equitable interest. 

But first it should be premised, that the effect of the The feoffcft 
Statute of Uses was to do away with all claims against the 
estate of the feoffee to uses. The mere momentaneous seisin 
which serves as the conduit-pipe to convey the legal estate to 
the cestui qve use by virtue of the statute, gives its holder no 
estate out of which incidents of tenure can arise. So clear 
was this result, that it does not seem to have been ever 
disputed in a court, of Law. But more than one writer of 
credit has thought fit to mention it 

On the other hand, it was long before the equitable interest Liabilitie** 
was completely protected from the incidents of tenure affecting legal 
the corresponding legal estate. Thus, in 1630, the Court ®®***®‘ 

^ Blackstone, Comm, II. 333 ; Saunders, Ums, 167. 

K 2 
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Dower. refused to relieve against the widow of a trustee who claimed 
dower but in 1678 the decision was the other way^ 
Curtesy. Women were so rarely made trustees until quite lately, that 
the question of the liability of a trustee’s estate to her 
husband's Curtesy seems never to have been actually decided. 
Chief Baron Gilbert, who wrote at the beginning of the 
eighteenth century, thought it would be liable®; but his 
learned editor, Sir Edward Sugden, writing in 181 1, thought 
it would not^, and he is confirmed by the slightly earlier 
Guardian- authority of Sanders ® The legal guardian of an infant 
trustee certainly became guardian of the estate® ; but probably, 
if a private person, he was held liable to perform the trust, on 
the ground that he took only what the infant had. The 
somewhat vaguely worded statute of 1541 which created the 
Court of Survey, was afterwards used as a pretext for enforc- 
ing similar equitable claims against the Crown®. Gilbert 
Escheat, denies that any relief will be granted to the ce^thii que 
trust whose trustee suffers an escheat®; but Lord Keeper 
Bridgman in 1666^®, and in 170a Sir John Trevor, M. R.^^, 
had said just the contrary, the former in the case of 
felony, the latter in the case of the trustee's death with- 
Eorfeiture. out heirs In the matter of forfeiture for treason, there 
was long a vague reliance upon the 33 Hen. VIII. c. 39; 
but, in the year 1667, Chief Baron Hale, in the great case of 
Paw/ett V. Attorney-^General'^^ ^ gave legal relief to a mortgagor 
who claimed to be protected, in regard to his equity of 


^ l^aih V. Preston^ Cro. Car. 190. * Noel v. Jeron, Preem. Cha. Ca. 43. 

® The Law qf Uses and TVwste, p. ii. 

* Note I, p. 18 of ed. of 1811. * Uses, p. 254. 

* Cmingsby v. TItrodkmwton (1516) Keilway, 176, pi. i. 

33 Hen. VIII. c. 39. § 58 * of right or equity.’ 

“ WhitefiUl V. Attot'ney-Oeneral (1665) Hardres, 395. 

* op. cit. p. 10. Geary v. Bearm/tf Cart, at p. 67. 

Bales V. England^ Pre. Ch. at p. 202. Gilbort’s view, however, was not 
without support in his own day, Jenkins, Cent. 190. 

In the case of a copyhold tenement, the lord could certainly claim 
by escheat unless he had express notice of the trust at the time of the 
admittance of the trustee, A.-G* v. Buke of Leeds (1833) ^ & K. 343. 

Hardres, 465, 
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redemption^ against the forfeiture of the mortgagee's estate 
for treason. Still, Sir Matthew Hale distinctly guards him- 
self against applying the rule to all trusts ^ ; and Saunders, 
though he inclines to think relief will be granted, cannot 
quote any judicial authority It was, however, enacted by 
the Trustee Act of 1850^, that no land should suffer escheat 
or forfeiture for any offeu'^e of a trustee or mortgagee. And 
it is unquestionable now that a lord claiming by escheat 
for want of heirs of a trustee would be bound to perform 
the trusts 

The lands of a debtor were in early times not very readily Trustees 
available by his creditors for payment of debts ; so there is 
not very much authority on the question of how far the estate 
of a trustee could be jeopardized on this account. But it was 
clearly recognized in the case of Finch v. Earl of iriuehalmi^ 
decided in 1715*, that the judgement creditors of a trustee, 
even though they proceeded to execution, could not get at the 
trust estate; and it appears that just at the same time the 
Court of Chancery laid dowm the rule that the bankruptcy 
of the trustee would not affect the interests of his ccUuis qve 
trndent ®. This rule has, of course, since been made the subject 
01 express legislation’^. It was only recently in the history 
of law that the land of a deceased debtor became liable for 
his debts ; except in the case of Crown debts, and specialties 
in which the heir was bound*. But a very useful decision 
of the year 1673 shows that, even in such cases, the creditors 
of the deceased trustee were not allowed to enforce their 
claims against the trust estate The claims of creditors 
were later extended through the agency of the Court of 

* Hardres, p. 467. ® p. 353. 

’ 13 & 14 Viet. c. 60. § 46. There had been a previous temporary 
statute in 1834 (4*5 Will. IV. c. 33). 

* Z3 & 14 Viet. c. 60. $§ 15, 19. 

* I P. Wms. at p. 378. And see Afedfoy v. Martin (1673) Ca. temp. Finch, 63. 

* Ex parte Chum (1731) 3 P. Wms. 186 n. Followed immediately by the 
well-known decision in Bennet v. Davis (1725) a P. Wms. 316. 

^ 46 & 47 Viet. c. 5a. § 44 (i) (Bankruptcy Act, 1883). 

* See post, cap. xv. » Medlify v, Martin, Ca. temp. Finch, 63. 
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Chancery^ which^ naturally^ took care to protect ces^uis que 
trustent against the claims of their trustees^ creditors. But 
it need hardly be said that such legal incidents as rents, 
reliefs, fines, and heriots, which are in the nature of profits, 
are payable by the trustee in respect of his legal estate, and 
may be by him deducted from the produce receivable by the 
cestuis que trusteni. Moreover, a person claiming by title 
hona fide hostile to that of the trustee, is not bound by the 
trust Such a person in old days would have been called 
a disseisor; and, though the importance of seisin is now 
much less than it was, the principle is followed. Thus, 
an express trustee cannot plead the Statute of Limitations 
against his cestui que trust ^ ; but a person who has deprived 
him of the estate by hostile claim can do so 

Turning now to the other side of the case, the tendency to 
put the equitable interest upon the footing of the legal estate, 
we find much less difficulty in tracing the course of events. 
The widow of a cestui que trust, even though the latter^s 
interest were of the quantum of a fee, never succeeded in 
obtaining dower, either in socage^ or copyhold®, until it 
was conferred upon her by express statute in 1833®. On 
the other hand, in Sweetapple v. Bmlon followed by Casbome 
v. Scarf e^, it was decided that the husband should have 
Curtesy out of his wife^s equitable interest. No guardianship 
by tenure can be claimed of an equitable interest, which 
is not the subject of .tenure. And, after some doubt, it 
was decided, for the like reasons, in the great case of Burgess 
V. Wheatt *, and against the opinion of Lord Mansfield, that 

^ Sir Moyl Finch* s Case (1600) 4 Inst. 84. 

* 3 & 4 Will. IV. (1833) c. 87. § 25. 

’ Scott V. (1854) 4 H. L. C. at p. 1071. 

* Coll Y. (i|^4) 1 Oha. Rep. 134. 

* Fordcr y. Wodc (1794) 4 Bro. G. 0 . 5ao. Sir Charles Elton (CopyhoUlB, p. 
168 n) quotes this case as an authority for the proposition that the widow 
of a trustee cannot claim fi:eebench. But that point was not discussed. 

*3*4 Will. IV. c. 105, § 8. ^ (1705) a Vem. 536. 

* (1737) I Atk. 603. 

* (1759) I Ed. 177 ; followed (for copyholds) by OcUlard v. Hawkins (1884) 
87 Ch. D. 898. 
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an equitable interest did not escheat on failure of the heirs of 

the cedui que trml, but became extinct for the benefit of 

the legal estate. This decision which, it is submitted, is 

strictly in accordance with principle, governed the law on 

the subject until the passing of the recent Intestates^ Estates Intestates* 

Act, 1884^, by which, in the event of any person dying intes- 

tate and heirless in respect of any real estate consisting of 

any equitable interest, whether it is devised by him to trustees 

or not, the law of escheat is to apply in the same manner as 

if the estate or interest above mentioned were a legal estate 

in corporeal hereditaments. The aim of the draftsman of 

this most extraordinary section was probably to increase 

the revenues of the Crown ; but how an interest which is 

not held of any lord can escheat to a lord for want of heirs, 

or how a man can be said to die intestate as to that which he 

has devised, are problems which it will require considerable 

ingenuity to solve. 

On the other hand, express statutes of the years 1541 and Forfeiture. 
1552 extended to equitable interests of inheritance the liability 
to forfeiture for treason * ; and equitable terms of years were 
always forfeitable, as chattels, to the Crown, on the commission 
of felony by the cesfiii que trust The almost total abolition 
of forfeiture for crime which has recently taken place, renders 
the subject of little present importance 

In the matter of liability for debts, equitable interests very Creditors' 
early received a recognition which was not, perhaps, altogether 
welcome to their owners; for the Statute of Frauds® not 
only rendered them liable to attack by creditors during the 
lifetime of the debtor, through the medium of execution and 
statutes merchant, but made equitable interests in fee simple 
liable as assets by descent in the hands of the heir. For some 
little time after the passing of the Act, it was doubted whether 

‘ 47 & 48 Viet. c. 71. § 4. 

* 33 Hen. VIII. c. ao. $ 2 ; 5 & 6 Edw. VL c. ii, ( 9. 

• Hale, C. B. in PaitieU v. A.-G. (1667) Hardres, at p. 467. 

* 33 * 34 Viofc. (1870) c. 23. § I. 

• 29 Car. U. (1677) c. 3. § 10. 
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it applied to equities of redemption^. But the doubt was 
silenced by the decision in Sawley v. Gower *. 

When it is further remembered that courts of Equity, 
despite their care to protect equitable interests, have steadily 
adhered to the policy of assimilating them to legal estates, in 
all matters such as construction of words and limitation of 
successive interests, except where such a construction would 
manifestly defeat the intention of the parties®, the student 
may well begin again to wonder whether, after all, the differ- 
ence between a legal estate and an equitable interest is not 
one of name only. Equitable interests can be limited in fee, 
tail^, for life, or years in the same manner as legal estates, 
and by the same words®; and the respective rights and 
liabilities attaching to each, in respect of each other, will be 
the same as in the corresponding legal estates. If they be 
interests of inheritance, they will descend according to the 
rules affecting the legal estate out of which they are created 
They will, generally speaking, be subject to the same rules of 
construction and limitation as common law interests ; except 
where such a construction would manifestly defeat the inten- 
tion of the parties. It is true that, as against an exjgress 
trustee^ the Statute of Limitations does not bar the rights of 

^ Pluckmt V. Kirk (1686) i Vern. 41 1. 

® (1688) a Vern. 61. 

* And, even in such an event, the Courts have not hesitated in some * 
cases to apply tho rules of law, e. g. the Rule in Shelley's Case. 

^ But, occasionally, expressions which in strict law would create an estate 
tail, are held in respect of equitable interests to limit estates for life with 
contingent remainders to the issue as purchasers. Bagshaw y. Spencer (1748) 

3 Atk. 570. 

* Whiston's SetSement, 1894, i Ch. 661. 

* CmopsTY. Cowper (1734) 3 P. Wms. at p, 737. It is interesting, however, 

as an example of the prevalence of law over equity, to notice that if an 
equitable interest come to A by descent ex parte patema^ and the legal 
estate out of which it is created devolve on the same person by descent 
ex parte matemOf, the beneficial property will, in the event of A becoming 
the stock of descent (under aa & 33 Viet. (1859) 35 - § 19)1 go to his rela- 

tives ex parte materna. Goodright v. Wells (1711) Douglas, 741. Mr. Justice 
IVilles (p. 748) suggested that the maternal heirs might possibly take 
subject to a trust for the paternal. But the other three judges repudiated 
the suggestion. 
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the person in whom the equitable interest is vested ^ ; but 
as against all other parties^ including a quasi-trustee and a 
trustee by operation of law, he is in the same position as the 
owner of a legal estate It is interesting also to notice that 
the Rule against Perpetuities applies to the creation of equit- 
able contingent remainders, though it is doubtful if it affects 
legal limitations by way of remainder ; the reason being, that 
the seisin of the trustee prevents the failure of the remainders 
upon the determination of the particular estate^. It would 
seem, however, that equitable contingent remainders are aho 
subject to the rule against double possibilities 

Nevertheless, it would be exceedingly rash to conclude that, Differ- 
even since the fusion of Law and Equity by the Judicature between 
Act there are no substantial differences between an equitable 
interest and a legal estate. Such differences exist. We may interestB. 
consider them under the three heads of (i) rights over the 
land, (2) alienation, ( 3 ) protection against third parties. 

I . liighU over the land. It is perfectly clear that, before Posses- 
the passing of the Statute of Uses®, the feoffee to uses, and 
not the cc9ini que nse, treated at law as owner of the land. 

Thus the former, on rendering fealty to the lord, became 
I’jgal tenant', and exercised all the ]>owers of an owner, 
including even the iilling up of ministerial offices, such as the 
stewardship of a manor If the cestui que use were in actual 
occupation (as he frequently was), it was as a mere occupant 
at will, and the feoffee might maintain the action of trespass 
against him ® ; while he could not even justify for seizing 

* 3 & 4 Will. IV. (1833) c- 87 * § 25- 

* Pe/rc V. Pe<rc (1853) i Drew. 371. Even the right against the express 
trustee is greatly modified by the Trustee Act, 1888 (51 & 5a Viet. c. 59), 

$ 8 , and the Judicial Trustee Act, 1896 (59 & 60 Viet. c. 35;, § 3. 

* Abbiss V. Burney (i88i) 17 Ch. D. an. 

* Monypenny y. 2 >ering (185a) a De Q. M. & G. 145. The limitations in 
this case were treated as equitable by the Court (7 Hare, 575). 

® 36 & 37 Viet. (1873) c. 66. § 34. 

* 37 Hen. VIII. (1535) c. 10. 

^ FaiOcener v. Pdham (1435) Y. B. 3 Hen. VI. P. pi. 5, fo. 39. 

* Anon, of 1493 (Y. B. 8 Hen. VII. P. pi. 3, fo. xi). 

* Anon, of 1464 ^Y. B. 4 Edw. IV. P. pL 9, fo. 8). 
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the cattle of a stranger damage feaeante ^ And these doctrines 
were implicitly followed by courts of Equity in regard to 
the relation of trustee and cestuis que tnistent. Thus, it is 
clear that the equitable ‘tenant' for life has no right to 
possession of the land, although the Court may, in the exercise 
of its discretion, let him into occupation. In Taylor v. Taylor ^ 
decided in 1875, Sir George Jessel (and there could not have 
been a higher authority) said emphatically — ‘it is not the 
right of the (equitable) tenant for life to be in possession 2/ 
After the passing of the Settled Land Act, 1882 a determined 
attempt was made to upset this doctrine, on the ground that 
the statute contemplated the equitable tenant for life as 
entitled to possession But, despite an unfortunate wavering 
in the case of In re Wythes the Courts have refused to admit 
an inference which would have gone far to confound the very 
useful distinction between legal estates and equitable interests. 
It is now the settled rule, that the person entitled to the 
immediate income of the land is not, unless he be legal tenant, 
entitled also to possession ; but that the Court, in tlie exercise 
of its discretion, and influenced by -the requirements of the 
Settled Land Act, will let him into permissory occui)ation, if 
it can safely do so 

It followed from the fact that the ovrner of the equitable 
interest had neither the legal right nor the legal possession, 
that he could not exercise any of the powers nor avail himself 
of any of the remedies of a legal tenant. Thus, he could not 
distrain nor bring actions nor grant building leases nor, 
a fortioriy convey the legal estate. On the other hand, the 
trustee in exercising his legal rights is bound to defer to the 

‘ Anon, of 1499 (Y. B, 15 Hen, VII, M. pi. i, fo. 13). 

* L. R. ao Eq. at p. 303. ^ 43 & 46 Viet. c. 38. * ib. § a (5). 

* 1893, a Ch. 369. 

* Be Bagotf x8c}4, i Ch. 177 ; Be Newen, 1894, a Ch. 397. 

^ The cases cited by Mr. Oodefroi, Tntsts (and ed.), 495, do not in the 
least establish the right of the cestui que tmet to distrain. 

* Shairpe v. San Paulo By. Co. (1873) L. R. 8 Ch. App. 597. 

* But, as between himself and the tenant, the latter is estopped from 
raising the objection of want of title. Parker y. Manning (1798) 7 T. R. 537. 



Ohap. VIII. 


EQUITABLE INTERESTS. 


139 


wishes of the ceHui que tniHy in so far as he can do so without 
being guilty of a breach of duty. Thus, in filling up a benefice 
of the advowson of which he is a trustee \ or an office in the 
trust estate % he must appoint the nominee of the cestui que 
truety if he be a suitable candidate. And now, by the combined 
effect of the Judicature Act, 1873, and the. Conveyancing Act, 

1881, a mortgagor in possession, though his interest is purely 
equitable, is entitled, if the mortgagee has not given notice 
of his intention to enter, not only to sue for breaches to his 
possession and to recover rents, but to make legally valid 
leases and perform other acts of ownership ^ And an equitable 
so-called ^ tenant for life ^ under a settlement is, as we have 
seen, entitled to exercise extensive powers of disposition and 
management ^ By reason of the close analogy between legal Limitoil 
estates and equitable interests, it would seem that, as between 
himself and other beneficiaries, the owner of a limited equitable 
interest is entitled to the same rights and subject to the same 
duties as legal limited owners. Thus, the equitable tenant for 
life may not, unless expressly made unimpeachable for Waste, 
commit any act which in a legal tenant for life would be 
Waste On the other hand, he is, if entitled to present 
beneficial enjoyment of the land, protector of the settlement 
under the Fines and Recoveries Act®. And, it would seem, 
he is entitled to esiovere^ and his representatives to emblemenfs. 

An equitable tenant in tail may likewise bar the entail by 
proper methods’^. 

2. Alienation, The personal nature of the tie between trustee Alienu- 
and ceetui que trust was so obvious, that, for some time*^^*^' 
after the passing of the Statute of Uses, the Courts inclined 
strongly to hold that no alienation of the latter^s interest was 


‘ Amhurst v. LavMng (1700) a Vein. 401. 

* Mott Y. Buxton (zSoa) 7 Yes. Jr. aoi. 

* 36 & 37 Viet. c. 66. § 35 (5) ; 44 & 45 Viot. c. 41. { 18. Ajb to the 
powers of a mortgagor, see post, cap. zxiY. 

* Settled Land Act, i88a (45 & 46 Viet. c. 38), §$ 3-ao. Ante, pp. 49, 50. 
‘ DetfUon Y. Denton (1844) 7 Beav. 388. 

* 3 & 4 Will. IV. (1833) o. 74. 5 aa. ^ See post, cap. xxii. 
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valid, on the ground that the trustee might not care to act in 
that capacity towards a stranger^. But very soon the tide 
set clearly in the other direction ; and every alienation of 
a trust, by conduct or word of mouth, was recognized as being 
valid. This dangerous doctrine was, however, severely qualified 
by the Statute of Frauds, which provided that no creation or 
declaration of any trust of lands, tenements, or hereditaments, 
other than trusts arising by implication of law, and no 
assignment of any trust, should be valid, unless made in 
writing signed by the maker thereof^. This enactment 
establishes the rule, at once simple and sufficient, that a written 
document, signed by the efficient party, is necessary to the 
creation and transfer of every express trust relating to lands, 
and that nothing else is necessary. The only exception to 
this rule appears to be that an equitable tenant in tail who 
desires to bar the entail must do so, if the land in question be 
socage, by a deed under the Fines and Recoveries Act, 1833 
and, if the land be copyhold, either by surrender to the use of 
himself in fee, or by deed entered on the Court Rolls within 
six months from its execution Notice of the assignment of 
an equitable interest should, as a matter of precaution, at once 
be given to the trustee ; or the latter may seriously prejudice the 
assignee by dealing with the assignor or with a subsequent 
purchaser ®, as though they were entitled. 

With regard to the way in which ecj[uitable interests may be 
alienated, it is important again to notice that, while the model 
of legal limitations is closely followed in most respects, the 
impossibility of the failure of equitable interests in fuiuro 
owing to the abeyance of the seisin, has induced the Courts to 
apply the Rule against Perpetuities to equitable contingent 
remainders, as well as to equitable executory interests 

^ These doubto were set at rest by the 1 Ric. III. (1483) c. i. 

a 09 Car. II. (1677) o. 3. §§ 7-9. * 3 & 4 Will. IV. c. 74. § 47. 

* ib. $$ 50-4. Honywood v. Forster (z86x) 30 Beav. i. 

* Rs Lord Stmiuin^ion's Fstats ; Banfather’s Claim (x88o) 16 Ch. D. 178. 

* Dearie v. HaUf Loveridge v. Cooper (1898) 3 Russell, i, 

^ Atibigs v. Bumsy (z88i) 17 Oh. D, axi. 



Chap, Vin. 


EQUITABLE INTERESTS. 


141 


3. Protection against third parties. Herein, perhaps, lies Third 
the sharpest distinction between an equitable interest and a P**^*®**' 
legal estate. The latter is true^^^ hi rem^ and, if it is valid, 
it is valid against all the world. But the former still bears 
upon it, in spite of all the fostering care of Equity, tmces of 
its origin in what would, but for certain technical difficulties, 
have been called a contract, an arrangement which gives rise 
merely to jura in personam, and vrhich can bind no one but 
parties and privies. That the equitable interest is at the 
present day something considerably more than a mere con- 
tractual right, is due to the gradual establishment of the 
doctrine that every one is bound by a trust who ought 4 n 
equity to perform it. 

Of course the story starts with the trustee himself. The case The 
against him is clear. He has accepted the land with an ex- 
press or implied trust attaching to it, and he is bound by that 
trust at all times and in all circumstances. But what about 


his heir ? He may have known nothing about his ancestor's Tho trus- 
promises, and entered upon the land in perfect good faith, 
believing himself to be beneficially entitled. It was long 
before the Courts would hold him bound. In 1482, Chief 
Justice Hussey, in solemn discussion with the Chancellor, in 
the Exchequer Chamber, said that the point had been decided 
in the negative thirty years before^. The same rule was 
observed in 1499, with a reporter's quaere At last, 

in 1 522, the rule was reversed, just on the eve of the passing 
of the Statute of Uses ^ Curiously enough, the much stronger 


» Y. B. 22 Edw. IV. P. pi. 18, fo. 6, 

® Y. B. 15 Hen. VIL Mich. pi. i, fo, 13, 

* Y. B. T4 Hen. VIII. Mich. pi. 5, fo. 8. Of course, the point is now of 
small practical importance, owing to the fact that tho Conveyancing Act, 
1881 (44 & 45 Viet. c. 4i\ § 30, makes all trust and mortgage estates 
descend to the xiersonal representative. And this principle was extended 
to aU estates (with the exception of copyholds) by the Land Transfer Act, 
1897 (60 A 6z Viet. c. 65), $ I. A curious question might have arisen 
on the Conveyancing Act. Suppose A, a trustee, agreed to sell the trust 
land to 2?, concealing the trust. B was a hona fide purchaser for value. 
Before the transaction was completed, A died intestate. B took a convey- 
ance from his heir; of course he got no title. But if he had demanded 
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Purchaser case of the purchaser with notice of the trust was won at an 
tru^e!^ earlier date. In 1465, a purchaser who bought land subject 
With to a use of which he had notice was held bound to perform 
notice. These three points were established before the 

passing of the Statute, and have been transferred to the new 
law of trusts. One other point was soon afterwards estab- 
lished, for we find it recognized by Coke as unquestionable 
Vohin- in his report of Chudleigh's Case^. This was, that any person 
who took from the trustee by voluntary conveyance was bound 
by the trusty even though he had no notice of its existence. 
The doctrine was clearly recognized in the great case of 
Mansell v. Mansell, which (incidentally) established the doc- 
trine, that trustees to preserve contingent remainders who 
released to the tenant for life and remainderman were guilty 
of a breach of trust 


Pur- But here the decisions stop. Against the trustee himself, 

witlTout against his heir, against all who take from him by way of 
notice. voluntary gift, whether they have notice of the trust or not, 
even against purchasers for value who have notice, the Court 
will enforce the trust. But not as against purchasers for 
value of the legal estate without notice of the trust, ^here 
is no equity against them ; and, having the legal estate, they 
will not be deprived of its advantages. 

The doctrine is so well established, that it is hardly necessary 
to quote authority for it. But its importance is so great that 
it may be worth while to give a recent illustration. No better 
can be found than the case of PUcher v. Rawlhis 


pachsrv. In 1851, trustees of a settlement advanced money by way 
of mortgage to B, on the security of freehold estates. The 
mortgage deed disclosed the existence of the trust. In 1856, 
the surviving trustee, fraudulently colluding with R, executed 
a reconveyance of one of the estates to It upon the alleged 


a conveyauoe from the administrator, that fact would have gone far to 
show that he had notice of the trust. Either way he would have lost. 

* Y. B. 5 Edw. IV, Mich. pi. 16, fo. 7. * (1589) i Rep. at fo. laa b. 

• (173a) 9 P. Wms. 678. * (187a) L. R. 7 Ch. App. 959. 
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(but non-existent) consideration of £3^500. On the same 
day R mortgaged the same estate to 8 ; but, instead of show- 
ing the mortgage of 1851 and the reconveyance, he suppressed 
both, and professed to mortgage by reason of his title as it 
existed before the mortgage of 1851. The other title deeds 
were handed to S in the usual way. R and the surviving 
trustee misappropriated the money lent by 8 on the mortgage 
of 1856. When the facts were discovered, the cesiuis que 
frustent under the settlement claimed to have the benefit of 
the estate mortgaged to Sy on the ground that they were prior 
in title to Sy and quite as innocent of any fraud or neglect. 

Their case was very strong, because, as will have been noticed, 

8 was not aware of the reconveyance by the surviving trustee 
to Ry which alone enabled R to give a title to him [S), And 
if he had known of it, he must have been led on to discover 
the existence of the trust. Nevertheless, as he was a pur- 
chaser for value without notice, he was held entitled to claim 
the benefit of the secret reconveyance, although, if he had 
known of its existence, he would have been afiEected with 
notice of the trust. That is the great reason why it is always 
so dangerous to invest money in an equitable interest. If by 
any course of events the legal estate gets into the hands of 
a purchaser for valuable consideration, who was personally 
unaware of the existence of the interest, he will not be bound 
by it. 

It is, therefore, highly important that the privileged position Who in n 
of ‘ purchaser for valuable consideration without notice * should w^ithour* 
be strictly defined ; and the Courts have devoted much care ^ 
to the subject. With regard to the first part of the definition, 
little diflSculty has been experienced. A ‘purchaser* is one 
who takes otherwise than by descent and who is not merely 
a creditor enforcing a general claim against the trustee^. 

' Valuable consideration ^ is anything of pecuniary value given 
or suffered by the purchaser; and the mere inadequacy of the 

^ Co. Litt. 18 a. 

• Brace v. Duchess qf Martbormtgh (i7a8) a P. Wms. 491. 
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value^ though it may lead to suspicion of notice, is not in 
itself an objection Further, in the case of express notice, 
no serious difficulty can occur. If the party seeking to upset 
the purchase can prove, or induce the Court or a jury to 
believe, that the purchaser had actual notice (no matter from 
whom) of the existence of the trust, the purchaser will be 
bound by it*. The difficulty comes in with regard to the 
question of constructive notice. For it will not do for an in- 
tending purchaser merely to shut his eyes and his ears, and 
then to plead ignorance of everything which was not actually 
told him. The Courts have long held a purchaser bound by 
notice of everything which he would have discovered if he had 
acted in a reasonable and ordinary way, taking all proper 
precautions. 

The question then really resolves itself into this — what 
steps would a prudent purchaser, acting in perfect good faith, 
take to satisfy himself of the goodness of his vendor^s title ? 
And to this question no absolute answer can be given ; for 
much must depend upon the circumstances of each case. But 
the following may be taken as examples of the duties incum- 
bent upon a purchaser, who desires to be able to set*up the 
plea of purchase for valuable consideration without notice. 

(i) He must invesiigale the title for the proper period — i. e. 
in normal cases, for forty years®. If he does not, he will 
be affected with notice of everything which he would have 
discovered if he had done so. And it makes no difference 
that he has bound himself by his contract of purchase to 
accept a shorter title That was his own fault. 

^ Basset v. Nosworthy (1673) Ca. tomp. Finch, 109. Of course the oon- 
sideration must be actually paid, not merely agreed or secured to be paid. 
Hardingham v. NichoUs (1745) 3 Atk. 304. 

Even though the party claiming the equity have neglected to avail 
himself of express statutory protection — e.g. registration of title (Trinidad 
AsphaUs Company v. Coryat, 1896, A. 0 . 587). The same rule would probably 
be held to apply to owners of registered interests in English land under 
the Land Transfer Act, 1875 (38 & 39 Viet. c. §§ 49, 98, A xoa. 

* Vendor and Purchaser Act, 1874 (37 & 38 Viet. c. 78), § i. 

* Bs Cox and Neve *8 Contract, x^i, a Oh. X09. 
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(ii) lie must actually get the legal estate. The protection to Pi-ocurt» 
the purchaser being founded on strict law^ it is necessary that esuL. 
he should qualify for it by putting himself in a legal position. 

If he himself have only an equitable interest, there will 
usually be no ground to prefer him to the owner of an earlier 
equitable interest. And, even if he has obtained the title 
deeds, he will be compelled to give them up, at any rate to 
a claimant who has a legal title Moreover, if he do not 
obtain the legal estate in the first instance, he cannot protect 
himself by acquiring it after receiving notice of the trust 

(iii) lie mmt inspect the land. There can be little doubt Inspecst 
that the purchaser of an estate in land will be affected with 
notice of everything that an inspection of the premises would 
have enabled him to discover. Thus, in Ilervey v. 

decided in the year 1856, a purchaser was held bound by an 
equitable smoke easement, on the ground that an inspection 
of the house would have discovered the existence of a greater 
number of chimney-pots than flues to serve them, and so put 
him upon inquiry. And he will certainly be held to have 
notice of the claims of any one who is in actual possession, 
unless lie makes all proper inquiries 

(iv) He must get the title deeds, or at least a satisfactory obtain 
expla 7 iation cf their absence. Although deeds are not themselves 
title, but only evidence of title, possession of them affords so 
many opportunities of fraud, that the legal owner who allows 
himself to be deprived of them has only himself to thank 

if they are made the means of raising an equitable interest 
against him. Thus, A deposited title deeds with his bankers 
to secure an advance, and died, having devised the property 
to his widow. The widow married again, and, on her second 
marriage, the property was conveyed by way of marriage 

^ Cwper V. Vesey (1889) 20 Ch. D. 61 1. 

® BeoAh V. Crealock (1874) L. R. lo Ch. App. 22. * 22 Boav. 299. 

* Barnhart y. Qreenahields (1853) 9 Moore, F. C. at pp. 32-5 (Lord 
Kingsdown). But the notice does not extend to the claims of persons 
other than the occupants, even though the occupants claim under 
them, xb. 


JBNKS. 


L 
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settlement to a trustee, who, however, did not make any 
inquiry about the title deeds. The lady and her husband, 
suppressing the existence of the settlement, created a further 
equitable charge on the property in favour of the bankers. 
On the lady^s death, the trustee of the settlement discovered 
the facts; and, being unquestionably a purchaser for value 
of the legal estate, claimed priority over the bankers, who 
were merely equitable incumbrancers. But he was held to 
be affected with notice, on the ground that, had he made 
due inquiries about the deeds, he would have discovered the 
existence of the bankers^ (Jaim The case is interesting as 
deciding two other important points, viz. (a) that the claim 
of the trustee^s ce%tul que trust, though the latter was not 
guilty of negligence, was no better than that of the trustee, 
{b) that the knowledge of the marriage did not render it 
incumbent on the bankers to inquire as to the existence 
of a settlement. This latter point was previously subject 
to some doubt; and, even in LloyiVs Banking Co. v. Jones^, 
Mr. Justice Pearson admitted that ^it would no doubt have 
been more prudent to have made the inquiry.* 

There was formerly another kind of constructive notice 
which was often the subject of great hardship. Although 
a purchaser might not have himself received any notice, 
actual or constructive, of an equitable interest, yet, if such 
notice had come to any person for whose acts he was respon- 
sible, he would have been affected thereby. But now, by 
virtue of the Conveyancing Act, 1882®, a purchaser is not 
prejudicially affected with notice of any fact by reason of 
.the knowledge or presumed knowledge of any other person, 
unless that knowledge arises in the course of the same trans- 
action, and either actually comes to the purchaser’s counsel, 
solicitor, or other agent as such, or would have come to the 
solicitor or other agent, as such, if he had made due inquiries. 

If then the purchaser, acting with prudence and* honesty, 

^ Uoyd *8 Banking Co. y. Jones (1885) ag Ch. D. aai. 

* At p. aaz. * 45 & 46 Viet. 0. 39. § 3. 
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do not^ either by himself or others^ receive notice, actual or 
constructive, under the rules above stated, of any equity 
affecting his legal estate, he will not be held liable to such 
claims ; if he be so affected with notice at the time of paying 
his consideration, he will be liable. To this rule there are two Exoep- 
important exceptions. 

(i) A purchaser from a ^ bona fide ^ purchaser for value without Sub -pur- 
notice is sq/e, even though he himself had notice of the equitable 
interest. This exception, which is clearly established, is 
necessary to give proper effect to the general rule'. If 

an innocent purchaser could not confer a good title on any 
one who had notice of the trust, the cestuis que trustetit might, 
by advertising their claims, render the property unsaleable in 
his hands. But it does not apply where the original trustee 
is himself the sub-purchaser'^. 

(ii) A ‘ bona fide ^purchaser of lands subject to a trust hi favour Charity 
of a charity is not protected against the clahn of the charity if as **^“^**‘ 

a fact^ his vendor was aware of its existence. This exception, 
one of the numerous points established by Etjuity in favour 
of charities, seems to rest on cei*tain old decisions on the Act 
of 1601 reported by a writer of the seventeenth century* ; 
but it is adopted by modem authors of repute*. 

Such is, in outline, the distinction between legal and True dia- 
equitable interests. To go further into details would be between 
beyond the scope of this book. But the student may be ad- 
vised, in all questions of perplexity, to hold fast by the central interests, 
principle, that legal estates and equitable interests confer 
different rights because, although they have been assimilated 
in many respects, they are in their nature essentially distinct. 

A legal estate is, as its name implies, a status or position 
created and recognized by the law as the result of certain 


Charity 

laiidM. 


> Harrison ▼. Forth (1695) Pre. Cha. 51, frequently followed. 

• Booey v. Smith (i68a) i Vern. 60. 

’ 43 Eliz. c. 4. It is contrary to the express words of $ 6. 

* Duke, Law qf Charitabk UseSf pp. 65, 68, 94 ; Serjeant Moore's Eoqwsitions, 

p. 173. > e.g. Lewin, Trusts (8th ed.), p. 859. 



148 


MODERN LAND LAW. 


dealings with land. It is an objective institution^ standing 
alone^ and^ to a large extent^ independent of the wishes or 
views of individuals. A use or trust is^ stilly as Coke said 
* not issuing out of the land^ but as a thing collateral annexed 
in privity to the estate of the land^ and to the person touching 
the land.^ In other words, it is a contract^ by which the 
owner of land binds himself, expressly or by implication, to deal 
with the land for the benefit of a certain person or persons. 
And though, by reason of the favour of courts, it has acquired 
many valuable qualities which an ordinaiy contract does not 
bear; though by reason of its connexion with land it has 
acquired many of the qualities of estates in land ; yet it is, 
in truth, but a contract still. And by reason of this fact it 
still falls far short of the full power of a legal estate in many 
respects, one of the most important being that, like all contracts, 
it can affect only parties and privies. 

’ Co. Litt. b. 



CHAPTER IX. 

INCORPOREAL HEREDITAMENTS. 3. SERVITUDES. 

The word ^servitude,* though not admitted as a term of 
art by English Law, is imperatively needed, as a comprehensive 
expression, to cover those limited interests in land, legal and 
equitable, which are not and never can be estates, because 
they do not and never will confer possession upon the persons 
in whom they are vested. For this latter reason they are 
classed among Incorporeal Hereditaments, To English Law 
they are technically known as either ^ easements ^ or ^profits^ — Easo- 
easements, when they confer no right to abstract any physical 
attributes from the land, profits, when they do confer such Profits, 
a right. Thus, to take the commonest examples, a right 
of way is an easement ; because it confers merely the legal 
power to pass across a given piece of land without taking 
anything perceptible from it. A right of pasturage is a 
profit, because it confers the legal power to abstract the 
herbage. Somewhat inconsistently, perhaps, the right to 
abstract water from a well or channel is usually treated as 
an easement, although it involves the taking of physical 
matter. On the other hand, the right of watercourse, i.e. 
either to have a stream flow uninterruptedly over one’s land 
from the land of A, or, conversely, the right to discharge 
water from one^s own land on to the land of .8, is a true 
easement, where it is not one of the rights of proprietorship. 

The distinction between easements and profits is of practical 
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importance in many ways; but^ before alluding further 
to the distinction, we may note those points in which all 
servitudes are alike. 

(i) All servitudes are ^jura in rem^ That is to say, they 
can be enforced, if legal, against any one who violates them, 
whether he were party to their creation or not, and whether 
he knew of their existence or not ; if equitable, against any 
one but a purchaser for value without noticed They cannot 
be the subject of an action of trespass, as there can be no 
possession of an easement. And, under the old law, they 
could not even be created by way of use, for the same reason 
But the Conveyancing Act, 1881, in a section which is 
certainly not free from errors of terminology, provides that 
a ‘ conveyance of freehold land to the use that any person 
may have, for an estate or interest not exceeding in duration 
the estate conveyed in the land, any easement &c. . . , shall 
operate to vest in possession in that person that easement &c. . 
for the estate or interest expressed to be limited to him®/ 
And the action of Case, now superseded as a distinct form 
of action, enabled the person in whom the servitude was 
vested to defend its infringement against disturbers. If 
a right over land merely operates as between the parties 
to its creation, it is not a servitude, but a mere licence which, 
as between the parties to it, may be irrevocable but cannot 
confer rights against third parties. The distinction between 
the two classes of rights is well illustrated by a comparison 
of the circumstances in the two cases of Hill v. Tupper and 
Fitzgerald v. Firbank, 

In Hill V. Tupper the plaintiff claimed the exclusive right, 
under a grant from the Basingstoke Canal Company, to put 
pleasure boats for hire on the Basingstoke Canal near Aldershot. 

‘ Bsnoen v. SmttA (1856) as Beav. 399. 

’ Beamdely v. Broofc (1607) Oro. Jac. 189. The application of this doctrine 
to the subject of rents is rendered impossible by the express words of the 
Statute of Uses {a^ Hen. YlII. ^1535) c. 10), § 5. 

^ 44 & 45 Viet. c. 41. $ 6a. 

* Uggins v. Inge (1831) 5 Moo. & P. 713, * ;i863) a H. & C. lai. 
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The defendant^ the landlord of an inn on the banks of the 
canal^ kept pleasure boats which the jury considered were 
let on hire. They accordingly found a verdict for tlie 
plaintiff ; but the Court in Banc set aside the verdict^ on the 
ground that the defendant had injured no right of the plaintiff. 

Baron Martin said : ' The grant is perfectly valid as between 
the plaintiff and the Canal Company ; but, in order to 
support this action, the plaintiff must establish that such 
an estate or interest vested in him, that the act of the 
defendant amounted to an eviction 

In Filzgerahl v. Firhauk the plaintiff was a trustee of the Fitzgerald 
True Waltonian Society, and, in that capacity, had obtained a 
grant from Lord Ebury of the exclusive right of fishing in 
a part of the river Colne for a period of 15 years, at a rent. 

The defendant, a contractor, shot gravel into the river, and 
disturbed the fishery. The plaintiff • recovered damages. 

Rigby, L. J., said : ‘ A grant by deed creates an incorporeal 
hereditament where the subject is of such a nature that the 
law allows an incorporeal hereditament to be granted V This 
last qualification leads us directly to the second feature of 
servitudes. 

(ii) Servitudes are stereotyped in character, and cannot be Of known 
varied at the pleasure of the parties. Servitudes are looked 
upon with suspicion by the law, as tending to fetter the 
enjoyment of property. The list of recognized servitudes 
is small, and may be said to comprise only rights of pasturage, 
turf- and wood-cutting, mining, way and watercourse, fishing, 
lights, support to buildings, presentation to ecclesiastical 
benefices, franchises, sporting rights, rents ^ and annuities, 
tithes, seignories, and a few others. Ofiiees and dignities 
are incorporeal hereditaments, but they are not necessarily 
connected with land, and form no part, therefore, of land law. 

* At p. 128. a 1897, 2 Ch. 96. ® At p. 103. 

^ i. e. rents not incident to a reversion. Rents so incident are not 
considered as * profits,* but as part of an estate in future which will one 
day become a corporeal hereditament. 
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Any attempt to create a servitude of a kind unfamiliar to 
the law will be inefEectual ; though^ as between the parties to 
the attempt, a perfectly good ju& in personam may be created. 
As Pollock, C. B., said, in the case of Hill v. Tapper ^ a new 
species of incorporeal hereditament cannot be created at the 
will and pleasure of the owner of property.' And, although 
in the recent case of Simpson v. the Mayor of Godmanchester 
the Court went to the extreme verge of the rule, it is conceived 
that the doctrine still holds good. 

But its application appears to lead to the common form 
of error known as ^arguing in a circle.’ A right created 
by A in respect of his land is not 2Ljus in rem, because it is not 
recognized by the law as a servitude ; and it is not a servitude, 
because it is not a jus in rem. The truth seems to be, that 
the law looks first to see whether the right is of a character 
which would bring it within a recognized class of servitudes ; 
and then, if it be so, vrhether it has been created in such 
a way as to pass an incorporeal hereditament. 

(iii) All servitudes are fura in alieno solo/ English Law 
does not, as the Homan did, recognize servitudes over 
movables. This rule is probably due to the different views 
taken of possession by the two systems. Most servitudes 
over movables involve what the English law would call 
possession. The usufruct of a jewel would be treated by 
English Law as possession of the jewel, a true jus in rem^ 
which for centuries has been protected by the actions of 
trespass and trover. The Romans could not call the right 
of the usufructuary ^possession,' because to them possession 
was the attitude of the man who claimed to be owner, which 
the usufructuary did not. And so they gave him a special 
action of usufruct, where the English Law gave him trespass 
and trover. But a servitude over land never gives possession, 
and so the English Law was obliged to treat it as a special 
kind oijus in rem. 

Moreover, servitudes are rights over another's land. Rights 
* (1863) a H. & C. at p. 137. * 1896, I Ch. ai8 ; 1897, A. C. 696. 
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which are exercised over one's own land are rights of property 
or possession^ or^ as they are sometimes (but untruly) called^ 

* natural rights.’ About these something will be said at the 
close of the chapter ; for they have given rise to much 
confusion. Here it is only necessary to point out that 
the phrase ^ another's land' used in the statement of the 
rule^ merely means land of which another person is in 
possession by rightful and substantial title against the 
claimant of the servitude. It is a very common thing for 
a landlord granting a lease to reserve to himself a right 
of way or sporting over the demised premises. And such 
right will clearly be a servitude. But if the tenancy were 
merely a tenancy at will, the landlord's right of way would 
probably be considered as one of the so-called ‘natural 
rights inasmuch as he could claim possession of the land at 
any time^. The technical definition of the land over which 
a servitude is exercisable is ‘ the servient tenement.' 

(iv) All servitudes arise by grant or reservatimi, express or Created 
implied. It is still the law, that a legal servitude can only be of 
expressly created by a grant, or by reservation in a deed. 
‘Incorporeal hereditaments lie in grant.' And even the 
acquisition by necessity, prescription, or custom was, until 
quite lately, strictly ruled by the fiction that these titles 
proceeded upon the presumption of a lost grant Of late 
the rigidity of the doctrine has been somewhat relaxed, as we 
shall see when we come to deal with title by prescription 
and custom^. But it is still useful as a means of distin- 
guishing between true servitudes and so-called * natural rights.' 

The attempted creation of a servitude by mere writing or 
word of mouth creates an equitable right only^, or it will, 

^ Best, C. J., in Holmes y. Gonrvng (1824) a Bing, at p. 83. 

* Thus, a right of way by necessity was deemed to be extinguished when 
the necessity for it no longer existed, on the ground that the fictitious 
grant would have laid down such a condition. Holmes v. Ooring, at p. 84. 

^ Post, cap. xiy. It is difficult to see how an ‘appendant* servitude 
(post, p. 157) can ever have depended (even in theory) on a grant. 

* Hervey v. SmtYii (1856) aa Beav. 299. 
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if the right intended is not of the character of a servitude, 
create only a licence, which will become irrevocable when 
the person in whose favour it was created has incurred 
outlay on the faith of it^ 

Positive or (v) The duty of the occupant of a tenement euhject to a 

negative. ximally only to forhear ; the right of the person 

in whom a servitude is vested may he either positive or negative. 
It is very rarely that the law demands of a man positive 
performance of a duty in rem. But, in the case of rents 
and franchises, it may be said to be the duty of the 
servient occupier to pay the rent or to bring com to the 
franchise mill. It may be questioned, however, whether 
the right to performance of these acts is not in itself a 
jus in personam^ confined to specific persons; although the 
jus in rern^ to prevent disturbance by outsiders, is clear 2. 
On the other hand, the person in whom a servitude is vested 
may claim to do some positive act, e.g. shoot rabbits or 
crop grass, as in the case of profits, or merely to insist on the 
forbearance of the servient occupier, as in the ease of rights 
of way and light 

iniiircsts (vi) No estates can^ strictly speaking^ be limited in servi- 

in HC^rvi* 

tildes. tudes ; hut analogous interests loill he recognized. In spite of 
certain loose expressions of Acts of Parliament and text-book 
writers, no estate can exist in a right which does not carry 
possession ; neither can such a right be ^ held ^ of any one. 
But the close connection of servitudes with estates has rendered 
it convenient to treat expressions which would create estates, 
if used in connection with corporeal hereditam^ts, as having 
^ lAggina v. Jnge (1831) 5 Moo. & P. 712. 

* The point seein» to bo ;inalogous to that raised by the decisions in 
Lumleyy. Oye (1853) 2 E. & B. 216, and Bowert v. HaU (1881) 6 Q. B. D. 333. 
The employer's rigiit against his servant ia Jus in personam; his right to 
insist that no one shall disturb that relationship ia jus in rem, 

’ It is sonofetinies loosely said, that the right of an occupier having 
a light easement is to build his own pi*emise8 as high as he likes. That 
is of course wrong. He may build his premises as high as he likes by 
virtue of his proprietaiy or possessory right ; his easement entitles him 
to forbid the occupier of the servient tenement to darken his buildings 
when erected. 
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analogous results when applied to servitudes. Thus, a grant 
or reservation of an easement ^to Ay simply, will create 
an easement which will continue during the life of A only, 
unless the context show a contrary intention. If an 
easement is granted to a tenant for years ‘his heirs and 
assigns,^ it is a matter of construction whether it will continue 
in him if he purchase the fee Similarly, although many 
of the incidents affecting legal estates, such as wardship‘s, 
reliefs, aids, marriages, &c., could hardly, by the nature of 
things, attach to servitudes, yet it is the opinion of Coke 
that such servitudes as rents and annuities are subject to 
dower and curtesy \ By the common law, servitudes did not 
escheat on failure of heirs or for the felony of the persons in 
whom they were vested, but became extinct for the benefit 
of the land^. The Intestate^s Estates Act, 1884®, however, 
makes the same provision with regard to the escheat of 
all incorporeal hereditaments which we have previously 
noticed with regard to equitable interests ®. 

(vii) Servitudes can be destroyed, not only hy express release, Dewtrur 
hut hy abandonment y non-user, and merger. The same consider- se,.vi- 
ations which, in times past, have led the Courts to lay down 
the rule that new kinds of servitudes cannot be created, have 
led them to regard with favour the extinction of servitudes in 
favour of the servient tenements. Thus, if the person in 
whom a servitude is absolutely vested release it to any one 
having an interest in the servient tenement, the servitude 
will be extinguished for ever. In strictness, a deed is 
necessary for such a release ; but a written or verbal release 
would, at any rate if acted upon, have the effect of relieving 
the servient tenement in equity from the burden of the servi- 
tude^. Moreover, any positive abandonment of a servitude 

* Rymer v. Ucllroy, 1897, i Ch. 538. 

* Apparently the king was entitled to the wardship of servitudes vested 
in the infant heir of his tenant in chief. (Co. Litt. 78 a.) 

* Co. Litt. 29 b, 30 b, 32 a. * Coke, 3 Inst. ai. 

* 47 A 48 Viet. c. 71. § 4. • Ante, p. 135. 

^ Clearly assumed in WaUrUiw v. Bacon (x866; L. R. 8 Eq* 514. 



156 


MODEBN LAND LAW. 


Part I. 


Hex V. 

Ilet’mitage. 


works an extinction^; and mere non-user will have the 
sapie effect, if, in all the circumstances of the case^ it appears 
to amount to evidence of abandonment (but not otherwise *). 
And this quite independently of any counter-acquisition of a 
servitude by the owner of the servient tenement®. If the 
right to the servitude and the land itself become vested in the 
same person in the same right for interests equally per- 
durable, the servitude will be extinguished by operation of 
law®. But if the interests be not ecjually perdurable, the 
servitude is only suspended during their unity, and will revive 
again at their separation. The last point was laid down in the 
case of Beo! v. The Inhabitants of Hermitage the circumstances 
of which are so interesting, that they will bear repetition. 

One Micoe complained of a nocturnal riot and destruction 
of hedges, pales, stiles, and gates, appurtenant to an enclosure 
of three hundred acres, which he claimed in the waste 
of the vill of Hermitage in Doreetshire. Pursuant to cap. 
49 of the Statute of Westminster II — a most suggestive 
chapter from the point of view of economic history — the 
six neighbouring vills were distrained to make good the 
damage, which was assessed by Inquisition at £360. Five 
of the vills pleaded that the damage had been done by 
the prosecutor^s own servants; but the vill of Hermitage 
boldly asserted that the waste was part of the manor 
of Fordington in Dorsetshire, which manor itself was part 
of the Duchy of Cornwall, and that all the tenants of 
holdings in Hermitage had a right to pasture on the waste, 
which right had been interfered with by the prosecutor. In 
fiict, the inhabitants of Hermitage justified the destruction 
of the hedges, as the abatement of a nuisance. To this plea 
the prosecutor demurred. 

^ Jtfbortf V. Hawam (x8a4) 3 B. A C. 33a. 

^ Seamam v. Vawdrey (1810) 16 Yes. Jr. 390. 

^ Littledale, J., in ifoora v. Ravoson (1834^ 3 B. & C. at p. 341. 

* Ecdeaiastical Commrs. v. Kino (1880) 14 Ch. D. 313. 

* Co. Litt. 3x3 b ; Lord Dynevor v. Tminanl (1888) L. B. 13 App. Oa. 379. 

* (1693) Garth. 339. ^ 13 Edw. L (1385) c. 49. 
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It appeared that the tenements in respect of which the 
pasturage rights were claimed had been part of the property 
of the Abbey of Sarum^ which had been vested absolutely in 
the Crown by Act of Parliament on the dissolution of the 
monasteries^. At that time there was no heir apparent to 
the throne, and, consequently, the Duchy of Cornwall was 
vested also in the Crown, but only for a fee determinable 
on the birth of a male heir, which event was realized by the 
birth of the future Edward VI in the year 1538. The prose- 
cutor's demurrer argued, in effect, that the unity of interest 
in the Crown established in 1535 extinguished the rights of 
pasturage. But the Court of King^s Bench, led by Hale, 
unanimously resolved that this unity worked only a suspen- 
sion, which was terminated by the separation of the Duchy 
on the birth of Edward VI. The prosecutor succeeded on 
a purely technical objection to the plea; but one is glad to 
read that the damages were reduced to £20, each party 
paying his own costs, which, as it cost the prosecutor £65 
to bring the jury up from Dorsetshire, could not have left 
him much profit on the transaction. 

(viii) Servitudes are classed ^ hy reason of their connection with 
or independence of any tenement other than the servient tenement^ 
as ^ appendant^ ^ appurtenant , and gross^ A servitude has 
always, as we have seen 2, a tenement over which it is exercised, 
known as the ^ servient tenement.^ But its enjoyment may Servient 
be annexed to the possession of another tenement, for 
benefit of the person occupying that tenement. In this case, 
the tenement, as an adjunct to which the servitude is enjoyed, 
is called the ^ dominant tenement ^ ; and the servitude itself Dominant 
is said to be either ‘appendant’ or ‘appurtenant’. It 
very well be doubted whether the distinction between appen- appendant 
dancy and appurtenancy is not the creation of comparatively JSrtenant. 
modern times. But it is now understood to be that the 
servi^de claimed by appendancy is claimable 'of common 

^ 87 Hen. VIII. (1535) c. a8. 

* Ante, p. 153. • 
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right/ or, perhaps we should say, 'by law^; while a serv- 
itude claimed by appui-tenancy is alleged on the basis of 
a grant, actual or fictitious The legal differences between 
the two, though historically unfounded, are, or at least one 
of them is, of some importance. An appendant servitude, 
being really claimable by law, can only be claimed in respect 
of circumstances to which the law annexes it. Thus, common 
of pasture appendant can only be claimed in respect of 
ancient arable land, and for beasts of husbandry, e. g. horses, 
oxen, and sheep. Whereas common of pasture appurtenant 
can be claimed in respect of any land and for any beasts, 
provided that the evidence warrants the presumption of a lost 
grant in those terms \ On the other hand, if one of several 
f)ersons having common appurtenant purchase an estate in 
the servient tenement, his servitude will be extinguished, or 
at least suspended ; while, in the case of common appendant, 
such a purchase would only result in a proportionate reduction 
of his claim to pasturage over the rest Moreover, a claim 
t(» a servitude appurtenant by prescription or long user can 
much more readily be defeated than a similar claim to a 
servitude appendant, and this notwithstanding the Prescription 
Act. But both kinds of servitudes are alike in this, that they 
must 'agree in quality and nature to the thing whereunto 
they are appendant or appurtenant.^ Thus, pasturage cannot 
be claimed in respect of a house, nor rights of turf-cutting in 
respect of land. And this rule has been held in modem times 
to go further, and to decfide that a servitude cannot be claimed 
as appurtenant to an estate in land, unless it is to be exercised 
in connection with that land^. Servitudes appendant and 
appurtenant also resemble one another in this, that they will, 
independently of recent legislation, pass by a conveyance of 

^ Anon, of 1534 (Y. B. fl6 Hen. VIII. T. pi. 15, fo. 4) adopted by 
Mr. Justice Stirling in Baring ▼. Abingdon, 189a, a Ch. at p. 378. 

* Co. Litt. zaa a. TyrringhanCa Case (1584) 4 Rep. 36 b. 

* ib. fo. 38. 

* Ackroyd v. Smith (1850) 10 C. B. 164 (easements) ; Bailey v. Stephens 
(i 86 a) la C. B. (N. S.) 91 (profits). 
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the dominant tenement \ without express mention^ and even 
without the use of g^eneral words K 

Servitudes ^in gross ^ are servitudes which are vested in Serviiudos 
individuals or corporations, not as occupiers of any particular ®*^*‘'* 
tenements, but simply in their personal right. In other words, 
they are servitudes which have no ^dominant’ tenements. 

That such servitudes may exist as profits, is unquestionable ; 
the right established by the decision in Fitzgerald v. Flrhank^ 
before alluded to 3 , was that of a several fishery, or a fishery 
in gross. But there has been laid down a theory that there No ease- 
cannot be an easement in gross. The theory was emphatically 
stated by Lord Cairns in Rangeleg v. the Midland Railway Co., 
decided in the year 1868 Although, perhaps, the point was 
hardly necessary to the decision of the case before him. Lord 
(>aims said emphatically : ^ there can be no easement properly 
so called unless there be both a servient and a dominant 
tenement. . . . There can be no such thing according to our 
law, or according to the civil law, as what I may term an 
easement in gross And his lordship repudiated the applica- 
tion of the term ^ easement ^ to such rights as the public right 
of user of a highway The view has received the support 
of many authorities, and has even been implicitly adopted by 
the Legislature*^. But, inasmuch as jura in alieno eolo may 
clearly exist in limited bodies of persons who do not claim by 
virtue of any dominant tenement^, it seems to be somewhat 
dangerous to adopt a theory which may induce courts of 
justice, in their endeavour to protect existing usages, to 
confer privileges upon indefinite bodies rather than upon 

* Conveyancing Act, 1881 (44 & 45 Viet. c. 41), § 6. 

® Co. Litt. 121 b. But the statute is useful to cover ‘reputed' ease- 
ments. 

® 1897, a Ch. 96. (Ante, p. 151.) ♦ L. R. 3 Ch. App. 306. 

* At pp. 3IO-I. 

* This was the theory of Mr. Justice Heath in Lovastm v. Payne (1795) 
a H. Bl. 527. 

^ County Courts Act, 1888 (51 & 5a Viet. c. 43), § 60. 

■ Fitch V. Bawling (1795) a H. Bl. 393; Hofl v. Nottingham (1875) L. R. 

X Exch. D. I. 
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specific individuals. It is highly probable that, but for the 
existence of this technical rule^ the mooring rights established 
in V. Wright’^ would have been restricted to a definite 
class of persons. 

A servitude in gross, if lawfully established^ may be trans- 
ferred by deed or will^; but this capacity would probably not 
be held to apply to easements established by custom. 

A few words may now be said in explanation of the specific 
servitudes enumerated at the beginning of the chapter. 

Commons, (i) ^Commons/ so called because they are usually enjoyed 
in connection with the exercise of similar rights by the 
members of a group, especially by the tenants of a manor 
in respect of the manorial wastes. The orthodox theory is, 
that such rights are a creation, express or implied, of the lord 
of the manor, in whom the soil of the waste is, by legal 
doctrine, vested. This theory, certainly in embryo as long 
ago as the Statute of Merton®, is far too firmly settled to 
be shaken by anything short of an Act of Parliament. 
Historical evidence is not likely to be accepted in disproof 
of a doctrine which has been quoted with approval by a long 
line of judges and legal writers. But the theory of common 
appendant is, as we have seen^, really inconsistent with the 
principle that all common rights were the voluntary creation 
of manorial lords. And the more modem doctrine of 'pre- 
suming a lawful origin ^ for common rights which have been 
long exercised®, to say nothing of the numerous Commons 
Preservation Acts has placed substantial restrictions upon the 
practical enforcement of the doctrine of the Statute of Merton. 
The various kinds of ' commons ^ appear to be : — 

(a) fadurage^ the most frequent and valuable of all, which 
frequently includes mast and acorns (the so-called ' pannage ^ 

^ 1697, a Q. B. 31a 

* Co. Litt. 49 a ; Wills Act, 1837 (7 Will. IV. & i Viet. c. a6), { 3 ; 
Earl qf Huntingdon v. Moun^ (158a) Co. Litt. 165 a. 

* ao Hen. III. (1335) c. 4. * Ante, p. 158. 

^ Warrick v. Queen's CoUegej (1871) L. R. 6 Ch. App. at p. 733. 

* 39 & 30 Viet. c. zaa (1866) ; 39 & 40 Viet. e. 56 (1876) ; 41 & 4a Viet, 
c. 56 (1878), Ac. 
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or ^pawnage’), and may even be exercised by the tenants 
of adjoining manors indiscriminately in the wastes of each 
( ^ common because of vicinage ^ ’ ). 

(b) Turbary^ or right of cutting turf for fuel ; if claimed as 
appendant or appurtenant^ only in respect of houses. 

(c) Piscary, or right of fishing. 

{d) Estovers, or right of cutting timber and furze, digging 
coals and gravel, and even mining for precious minerals. 

All these rights may exist in gross, and need not necessarily 
be exercised in common with other persons. They are then 
said to be ‘ several,^ or exclusive. Thus, the right of mining 
recognized in Earl of Huntingdon v. Mounijoy was a several 
right of mining; and the fishery in Fitzgerald v. Firbank^ 
a several fishery. There may also be a several pasture*. 

(ii) Seignories. A seignory is the possibility of reverter SeignorieH.. 
which remains in a feoffor after a sub-infeudation in fee. 

Such a right, which must necessarily be older in its creation 
than 1 290 may be appendant to a manor or honour, or may 
exist in gross, in which case it is called a ^ lordship.^ It is 
essentially a ^profit,’ as it may involve claims to heriots, 
rents, escheats, fines, &c. 

(iii) Franchises, or exceptional privileges, not arising by Fran- 
reason of tenure, but exercisable in respect of a definite area ®*^“®** 
of land, are said to require a royal grant for their creation 

This theory may probably be traced to the great Qwo Warranto 
inquiry of 1278; but in practice it is disregarded, proof of 
long continued user being admitted as evidence of a grant 
Frequent examples of franchises or liberties are tolls, markets, 
ferries, free or exclusive fishery in a navigable river. The 
latter was strictly forbidden by Magna Carta, which extended 
the prohibition backwards to acquisitions under Bicbard I*. 

So every claim to such a privilege must date from the reign 
of Henry II at least. 

* Blackstone, Comm. (4th ed.), II. 33. * (isSa'i Moore, 174. 

• 1897, a Ch. 96. * Co. Litt. laa a. • 18 Edw. L c. i, 

• Blackstone, (kmm, (4th ed.), II. 37. ' ib. 

* 9 Hen. III. (iaa5) cc. 16, 33. 

JBMKS. 


M 
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Adyow- (iv) Advowsons, or the perpetual right of presentation to 
vacant ecclesiastical benefices^ may be, according to Black- 
stone either appendant or in gross. The right to a single, 
or any number of presentations, may be severed from the 
advowson ; but this right is considered as personalty, not as 
realty. The exercise of the right of presentation, as well as 
the alienation of the advowson, is subject to the rules against 
simony, which will be alluded to in a later chapter 
Tithes. (v) likewise of an ecclesiastical character, are 

claimable by the rector (who may be a layman) or vicar 
of a parish in right of his church, from the annual produce of 
the lands in the parish predial tithes *), of the stogk thereupon 

mixed tithes ^), and of the labour of the parishioners (‘ personal 
tithes The latter have long ceased to be paid in England, 
except in respect of the profits of mills Tithes, whatever 
be their legal origin, have long been payable by virtue of 
common law ; and therefore, any one who seeks to set up 
an exemption in respect of them, must prove the exemption 
by some regular title, e. g. a modu 9 or composition, redemption 
under the provisions of the Tithe Bedemption Acts, or pre- 
scription de non decimandoy by reason that the lands were 
formerly abbey-lands discharged of tithe, or the like^. 
Tithes have now, by virtue of various statutes®, been com- 
muted into a rent-charge varying with the price of com; 
but tithe-owners long retained, by virtue of statute*^, that 
summary power of distress and seizure which was the fmitful 
source of so much feeling when tithes were paid in 
Tithe Act, kind. By the Tithe Act, 1891 ®, however, tithe rent-chaige 
is made payable (notwithstanding any contract to the contrary) 
by the owner, and not by the occupier of the land ; and the 

^ Omm, (4th ed.) IL 29 . If an advowson were granted to A, lord of 
the manor of Dale, his heirs and assigns, lords of the said manor, to go 
along therewith, would not this make the advowson ^appurtenant'? 

* Post, cap. zvii * Blackstone, Comm. (4th ed.), 11 . 24. 

* Phillimore, ^lotieaiastieal Law (2nd ed.), IL 1 188. 

* Blackstone, II. 98-39. 

* 6 a 7 Will. IV. (1836) c. and various amendments. 

’ ib. § 8x. • 54 & 55 Viet. c. 8. 
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power of distress can, therefore, only be exercised when the 
owner is in occupation. In any other case, the claimant 
must obtain the appointment of a receiver from the County 
Court, and pay himself out of the rents. Neither by the new 
Act nor by the common law is there any personal liability on 
any one to pay tithes ; they are simply a charge on the land. 

The earlier Tithe Ccithmutation Acts left it open to the ‘Extra 
tithe-owner to demand an ^ extraordinary ^ rent-charge on 
hop-grounds, orchards, fruit-plantations, and market-gardens ; 
but this ‘extraordinary^ charge has been abolished for the 
future, and its redemption provided for in cases where it 
existed already 

(vi) MenU and annuiUes These are issues out of land Rents and 
created or existing in favour of persons not being entitled to 
the reversion expectant on the estate out of which they were 
created. At the common law, they were rents seek, i. e. dry 
or barren, which could not be recovered by distress, unless the 
grant contained an express power of distress, in which case 
the issue was known as a ^rent charge.’ Where there was 
no remedy against the land, a Writ of Annuity lay against 
the grantor ; but not where there was a real remedy, unless 
he had expressly covenanted to pay Now, however, by the statutory 
Conveyancing Act, 1881^, any person who is entitled to enforS-'* 
receive an annual sum (other than rent incident to a reversion) 
out of the income of land, may (subject to prior incumbrances) 
enforce its payment, if it be in arrear for twenty-one days, by 
entry and distress, if for forty days, by taking possession of 
the land and receiving the income, or by creating a term of 
years in a trustee which can be sold or mortgaged to produce 
the required amount. In certain cases, owners whose lands are 

^ Extraordinary Tithes Acts, 1890 and 1897 (53 k 54 Viet. c. 54 ; 60 & 61 
Viet. 0. 23). 

' An annuity is defined by Cohe (Co. Litt. 144 b), as * a yearly payment 
of a certain sum of money . . . charging the person of the grantor only.* 

But annuities can be charged on land. 

* Co. Litt. 144 b. 

^ 44 A 45 Viet. c. 41. § 44. But the section is made subject to ^ the 
provisions of the instrument creating the charge. 

M 2 
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subject to perpetual rent-charges can compel the persons in 
firhom the charges are vested to allow their redemption^. 
In order to affect purchasers for value and creditors, rent- 
charges and annuities (other than those granted by marriage 
settlement) must be registered at the offices of the Supreme 
Court 2 j when they have been satisfied, an entry of satis- 
faction may be similarly recorded^. 

(vii) Sporting rights require no special treatment. The 
extent of the powers conferred by them depends upon the terms 
of their creation. 

(viii) WagSy (ix) Watercourses^ (x) Lights are all easements 
of great importance, the nature of which is explained by their 
names. To go into details would lead us beyond the scope 
of a general work. 

(xi) Rights of suppmt. here seems to be no doubt that the 
right of A to have his buildings supported by the land or build- 
ings of B is recognized by English Law, and can be acquired 
by express grant or by prescription. The only difficulty 
arising on the subject comes from the fact that the Courts 
have sometimes denied that the right to support of buildings 
from land is an easement ^ This theory has been applied in 
the laudable endeavour to prevent the Statute of Limitations 
running against a surface owner whose buildings have been 
undermined by quarryings which, though lawful in them- 
selves, are carried on at the peril of damage to the surface. 
But, with all respect, it seems to be unnecessary and danger- 
ous, Whatever be the case with regard to the lateral support 
of land from land, the landowner who parts with his subsoil, 
or, (which amounts to the same thing) acquires the surface 
only, can assert a right to support of his buildings by the 
subsoil only by virtue of a reservation or grant, express or 
implied. And it would seem that this right would not be 
violated, and, therefore, the Statute of Limitations would not 

* 44 & 45 Viot. (i88i) c. 41. § 45. * 18 & 19 Viet. (1855) c. 15. § za. 

’ 33 & 34 Viet, o. 1 15. $ a (i860). 

* 6. g. Lord Wensleydale, in Backhouse v. Bimomi (z86i) 9 H. L. 0 . at p. 5x3. 
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begin to run, until subsidence were actually caused. And it 
must now, since the decision of the House of Lords in An^uif 
V. Dalton \ be taken as law, that a right to the support of 
buildings by land is a true easement, claimable either by 
express grant or by prescription, and that the existence of the 
buildings is a sufficient notice to found the claim of enjoy- 
ment. A claim to the support of buildings by buildings is, 
of course, an easement. The man who rests his wall on his 
neighbour's is, jonom facicy and independently of Building 
Acts, guilty of trespass. He can justify his act only by 
permission or by long tolemtion, which implies permission. 

But this is precisely the case with all easements 

Finally, it is necessary to advert to the class of rights ‘Natural 
which are often, as we have seen, confused with servitudes, 
but which are, in truth, radically distinct from them. These 
are the so-called ‘ natural rights,^ such as to use, for ordinary 
domestic and agricultural purposes, water flowing over the 
claimant's land to dig in one^s own soil, and so on. These 
rights are, in simple truth, merely fractions of that complex 
bundle of rights which we call ownenhipy and which are 
recognized by the law as existing independently of special 
grant or contract, express or implied. Once let it be estab- 
lished that the law does guarantee an occupier or owner the 
exercise of such rights, and it stands to reason that an action 
will lie, at least pnma facie, against any one who disturbs 
them. And such right does not become a servitude, merely 
because its exercise hinders another man in doing something 
that he would like to do on his own land These so-called 
' natural rights ^ differ from true servitudes in four points : — 

(i) They presuppose neither grant nor custom nor prescription No special 

title. 

> Angus v. Dalton (1878) 4 Q. B. D. at p. 169 ; (1881) L. R. 6 App. Ca. 740. 

The exercise of a right of servitude may, in fact, be defined as a 
justifiable trespass. 

* Miner v. CKlmour (1858) la Moo. P. C. at p. 156. 

• I may dig in my land in such a way as to pi*event my neighbour 

building his house as near his own boundtiry as ho wishes. But my 
right is an exercise of a right of property, not of a right of servitude over 
my neighbour’s land. * Sury v. Pigot (x6a6) Poph. 166. 
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Consequentljr they cannot be defeated by proof of the absence 
of my special title. In other words, the onus is upon any one 
who infringes them to justify himself ; and this he can only 
do by showing special title. 

No ser- (ii) T/iey have no servient tenement For the exercise of 
mentsT* the so-called ^ natural right ’ is, ex hypothesis perfectly con- 
sistent with the ' natural rights ^ which the law recognizes as 
belonging to all other owners or occupiers of land. 

Not trails- (iii) They [probably) cannot be severed from the general rights 
forablo. ^ ownership of which they form part. Thus, in Stockport 
Waterworks Go. v. Potter it was held that a riparian pro- 
prietor who affected to convey, together with land which did 
not abut on the stream^ a right to use a stream, created no 
servitude which could be made the subject of an action by 
the assignees as against third persons. It is a little difficult, 
however, to reconcile this decision with the judgement of the 
same court in the later case of Nnttall v. Bracewell^, more 
especially as Baron Bramwell, who dissented from the majority 
of the court in the former case, adhered to his views in the 
latter. But the decisions may possibly be reconciled. 

Not ex- (iv) They cannot be lost by nou’-usery abandonment y or merger. 
aWe!*^***'* It would, of couTse, be absurd to hold that a right which 
arose by virtue of ownership was extinguished by being 
vested in the same person as the owner ^ ; or that it had to 
be continually exercised to prevent extinguishment. But, 
with regard to the latter point, it must be carefully noted 
that it may be destroyed, at least for the time, by the 
acquisition of a hostile easement by a stranger. Thus, it is 
a ‘natural right’ of ownership to build on one^s land; but 
if one^s neighbour acquire a right to a light easement, it may 
become impossible to exercise it. 

' Sampson r.^HoddinoU (1857) 1 G. B. (N. S.) at p. 611. 

* (1864) 3 H. & C. 300. 

* (1866) L.B. a £xch. i. The ground of the decision in this case was, 
that the diversion was effected in such a way as to make the assignee 
also a riparian proprietor. 

* Wood y. Waud (1849) 3 Exoh. at p. 775 ; Sury v. Pigot (i6a6) Poph. 166. 



CHAPTER X. 

INTERESTS IN COMMUNITY AND ON CONDITION. 

To a limited extent the law allows of interests in land 
being qualified by the existence of co-ownership, or by the 
contingency of conditions. 

Co-ownership, now comparatively rare, and only recognized Co-owner- 
as the result of specific dealings with land, was probably at 
one time the prevalent mode of ownership. It must carefully Di^tin- 
be distinguished from two cases which, at first sight, it appears f^^**^*^ 
to resemble. Several persons may be interested in the same 
piece of land ; but yet they may not be co-owners. A may («) Suc- 
be tenant for years, B remainderman for life, C remainderman owner- 
in fee, I) may have a right of way over the land ; but Ay By Cy 
and jD are not co-owners, because their interests are perfectly 
distinct, and, in a manner, hostile to one another. Co-owners 
are persons in whom a single interest is vested. 

Again, the interests in land owned by a corporatioriy though (P) Cor- 
the latter consist of many individuals, are not interests inownor- 
co-ownership ; because the corporation is regarded as a single 
person by the law. No individual corporator is now (what- 
ever he may have been at one time) entitled to an individual 
and separable interest in the lands of the corporation. The 
developement of the law of corporations is one of the chief 
reasons of the decay of common ownership. Communities 
have been turned into corporations, and corporations are 
treated by the law as individuals — ^ fictitious persons/ 
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Co-ownership can now only exist in the four following 
cases, of which the last is^ perhaps^ doubtful : — 

(i) Parcenary^ which occurs when, by virtue of the common 
law or special custom^ an estate in fee or tail deacends upon 
two or more persons as co-heirs of a deceased person. When 
we come to deal with the law of Inheritance, we shall see that 
the case of parcenary among males is impossible in lands 
which descend by virtue of common law principles; but in 
gavelkind lands parceners may well be males or females.' So 
long as the chain of descent is uninterrupted^ the parcenary 
continues. Thus^ if A purchase lands in fee and die intestate, 
leaving two daughters B and (7, the latter will be parceners ; 
and if, without alienating her share, C die leaving three 
daughters, these three as to one moiety of the land will be 
parceners with each other, and, as to the whole, parceners 
with B By the strict wording of the Land Transfer Act, 
j 897, succession by parcenary of the legal estate is impossible 
in the case of an owner who dies after December 31, 1897^; 
but it seems likely that the terms of the Act® will be con- 
strued to vest the estate by conveyance or registration in the 
heirs for the same interests which they would have had before 
the Act. 

The position of parceners is somewhat illogical. Though 
they are said to have but a single freehold^, so that they 
must join and be joined in all auctions concerning the land, 
yet there is no right of survivorship amongst them, and, not- 
withstanding the Inheritance Act®, their shares will descend 
per stirpea to their own issue exclusively, though parceners 
can never be purchasers®. Moreover, they can convey to 
one another by feoffment (and now, therefore, by grant or 
conveyance also*^); but it would seem that a release of one 
to the other will also convey the undivided share®. There 
must be unity of title, interest, and possession amongst 

‘ Co. Litt. 164 a. * 60 & 61 Viet. c. 65. § i. ^ ib. § a. 

* Co. Litt. 164 a. * 3 & 4 Will. IV. (1833) c. 106. § a. 

• Cooper V. Fremoo (1850 ) 19 L. J. iN. 8.) Ch. 313 ; Ruling Gases, ix. 301. 

^ Co. Litt. 164 a ; 8 & 9 Viet. (1845) § a. * Co. Litt. 9 b. 
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parceners ; but not necessarily unity of time, for a posthumous 
daughter may inherit, and, after the death of one parcener, 
his or her heirs may be, as was said, parceners with their 
uncle or aunt. There may be parcenary of servitudes, Parcenary 
such as advowsons and rents ; but not of things in their 
nature indivisible, as homage, fealty, and estovers, or the 
division of which would increase the burden of the servient 
tenement, such as rights of piscary and common sans nombre^. 

In the case of homage and fealty, if the tenant rendered these 
to one parcener, he was excused as to the others ^ ; in the case 
of estovers and commons, the eldest exercises the rights and 
has to make allowance for them in the division of the profits. 

If there be no other inheritance comprised in the descent, the 
parceners exercise the rights in turn Likewise of services and lia- 
due from the inheritance which are indivisible ; rendering by 
one parcener excuses the others 

If one parcener aliene the lands to a stranger for his or Aliena- 
her whole estate therein, this works a severance as to the 
share aliened, and the alienee is tenant in common with the 
other parcener or parceners But if a parcener in fee simple 
make a lease for years or life of his or her share, this will 
not work a severance ®. Every parcener had by the common 
law the Writ de jpariitione facienda to compel a division by the 
sheriff and a jury ^ ; the quaint devices for partition described 
by Littleton refer to voluntary partitions only *. At an early 
date, however, the Court of Chancery offered the alternative 
remedy of a commission to a Master to report upon a division. 

This jurisdiction, one of the earliest examples of Chancery 
procedure on record, dates from the first half of the fourteenth 
century ^ ; but there seems to be some doubt whether it was 
not at first confined to the direct tenants of the Crown’". 

Co. Litt. 164 b. * ib. 67 b. ® ib. 165 a. 

ib. 67 b. * ib. 167 b. 

ib. X74 b. If the lease were for life it preyented the Writ of Partition 
being brought (ib. 167 a). 

Abolished by 3 A 4 Will. IV. (1833) c. 27. § 36. * Co. Litt. 167 a. 

Bex V. mi (1347) Y. B. 21 Edw. IIL M. pi. 14, fo. 31. 

" P. N. B. 138 ,C). 
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Moreover^ a commission in Chancery was not final ; but could 
be set aside by a 9ci,fa. And both forms of procedure were 
imperfect, in that they did not admit of sale and division 
of the proceeds ; though, apparently, there was power to allot 
a rent or other servitude for ^ owelty^, or equality, of partition*. 
By recent legislation*, the facilities for obtaining a parti- 
tion have been greatly increased, and will be discussed in a 
later chapter. A curious instance of partition by law occurs 
where female parceners have heritable issue, and die, leaving 
their husbands tenants by the curtesy. In this case, the 
husbands, at least, will not be parceners ^ 

Although parceners could not bring the ordinary actions 
of trespass or ejectment against each other, owing to their 
unity of possession, the special writs of Nuper Ohiit and de 
Rationahili Parte lay against those who deprived their co- 
parceners of their due shares®. And, though these writs 
have been abolished, a similar action presumably lies 

(ii) Joini^ienancy occurs where there has been a limitation 
of the same estate, by deed. Will, or parol, to two or 
more persons without words of severance. Thus, a limitation 
* to A and B and their heirs,’ or ‘ to ^ and B for the term of 
twenty-one years,* makes A and B joint-tenants, in fee or 
for years respectively. A limitation ^to A and B and the 
heirs of their bodies ^ gives A and B an estate in special tail, 
if A and B are persons who might lawfully marry ; if they 
are not, it gives them estate for life as joint-tenants, with 
remainder to them as tenants in common in tail general 
In such a case, each would be able, with the consent of the 
other, to bar his estate tail completely, subject only to the 
chance of a survivorship life estate in the other in the whole 

' Bex T. Hilt, above, per Skipworth, arguendo. F. N. B. 139 (H). 

* CSo. Litt. Z69. 

* Partition Acts, 1668 and 1876 (31 & 3a Viet. c. 40 ; 39 & 40 Viet. 0. 17). 

^ Ca Litt. 167 b. 

* Nuper obiU only lay where the ancestor died actually seised, F. N. B. 
19(G). 

* 3 & 4 Will. IV, (1833) 0. § 36. " » Co. Litt 18a. 
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land. If they could not agree^ each might create a base fee 
in his share^ subject^ likewise^ to the survivor’s life estate. 

Joint- tenants are said to have four unities^ viz. (a) time, Unitios. 
(4) title, (c) interest, and (rf) possession. Unity of title there 
certainly must be, i. e. the estate of both must arise under 
the same limitation ; but, by the operation of the Statute of 
Uses, the old necessity that the titles of all the joint-tenants 
should commence at the same time is avoided. Thus, a con- 
veyance ‘ to A and £ to the use of the first and all other sons 
of C bom or to be bom ^ within the lifetime of the settlor, 
and their heirs, gives to the future-bom sons of C an estate 
in joint-tenancy with those existing at the date of the settle- 
ment ^ And unity of interest there must be, in the sense 
that the joint-tenancy can only last as long as the estates of 
both joint-tenants ; but a limitation ^ to A. and £ and the 
heirs of £/ will be perfectly good, A and £ being joint- 
tenants for life, with remainder to ^ in fee. Unity of 
possession there is, if the estate is in possession ; but a re- 
mainder may be well limited to two or more jointly. 

There seems to be no reason why servitudes should not be 
enjoyed in joint-tenancy, as well as in parcenary ; subject, • 
as in that case, to the exceptions for indivisibility and burden 
of the servient tenement 2 . Certainly there might be joint 
ownership of a rent 

A conveyance by one joint-tenant of his whole interest to Severttnee. 
a stranger, works a severance of the joint-tenancy ; but a con- 
veyance for a less interest probably does not. Thus, in a very 
recent case, it was held that neither the marriage of a female 
joint-tenant, nor a subsequent lease for years by the husband 
and the other joint-tenant, reserving rent jointly, caused a 
severance of the joint-tenancy**. But Lord Coke thought 
that a subdemise granted by one joint-tenant of a term 
of years would effect a severance; ^for a term for a small 

» Co. Litt. 188 a. * Ante, p. 169. 

* Sraeebridffe v. Cook {157a) Plowden, at p. 419. 

* PoJmer v. Ricfc, 1897, i Ch. 134 ; and Re Witka, 1891, 3 Ch. 59. 
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number of years is as high an interest as for many more 
years On the other hand, a joint-tenancy cannot be severed 
by devise, for Jus accrescendi uUimae voluntati praefertur^ 
nor by mere charges or incumbrances, for Jus accrescendi 
praefertur oneribus. And incumbrances created by a joint- 
tenant do not bind the survivor*. Joint-tenants convey to 
one another by Release, and no words of inheritance are re- 
quired to pass a fee To strangers, they convey in the 
ordinary manner, with the usual words of limitation. 

For practical purposes, the three chief points of interest 
concerning joint tenure are (a) partition, ( 6 ) survivorship, 
(c) necessity for joinder in actions. 

(a) Joint-tenants had no right to compulsory partition at 
the common law, because their estate was created by act of 
the parties. But they could, of course, if of full age and 
capacity, effect a voluntary partition And two statutes, of 
the years 1539 and 1540 respectively^, conferred upon joint- 
tenants, whether in fee or for less estate, powers of compulsory 
partition similar to those enjoyed by parceners at the common 
law. Joint- tenants also take the benefit of the recent Partition 
Acts ®. 

(b) Perhaps the most singular feature of joint-tenancy is 
the right by survivorship conferred by law. If one of two 
joint-tenants die, leaving the other him surviving, the sur- 
vivor becomes solely entitled to the estate, and this whether 
it were in fee, or for- life, or for years’^. The right of 
survivorship defeats all but actual legal dispositions of his 
interest made by the deceased tenant by act mf^er vivos. Thus, 
it defeats all attempts at devise all mere contracts affecting 
the land (even though these were sufficient to raise equitable 

^ Co. Litt. 199 a ; Case (1584) Cro. Eliz. 33. > Co. Litt. 184 b. 

* ib. 973 b. * ib. 187 a. 

^ 31 Hen. TlIL c. i ; 3a Hen. Vlll. c. 33. 

* 31 A 3a Viet. (1868) c. 40; 39 A 40 Viet. (1876) c. 17. Aa to these 
see post, cap. xxi. 

^ Co. Litt. 181 a. 

* ib, 185 a. When Littleton wrote, lands were only devisable by 
special custom. 
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interests^), all incumbrances not operating by way of limi- 
tation of a legal estate * ; but not judgement debts upon which 
execution has been actually levied during the debtor^s life- 
time nor a lease for years, even though it were not to take 
effect in possession till the death of the lessor The husband 
and wife of a deceased joint-tenant have no claim to Curtesy 
or dower in respect of the joint estate 

(c) Upon the third point, the necessity of joining in actions Jrludor 
by and against joint-tenants, there seems to be some diversity actions, 
of opinion. It is stated by Coke as a general principle, that 
‘ joint-tenants must jointly implead and jointly be impleaded 
by others®.’ But, in Sheehan v. (?. E. Ry, Co?, Malins, V. C., TorU. 
gave it as his opinion, that one of several joint owners 
might sue a stranger for wrongfully cutting down timber 
on the land; and in Broadbeul v. Ledward^, Lord Denman 
allowed one joint owner of a chattel to sue in detinue. On Contrm 
the other hand, it was admitted in Broadhent v. Ledward, and 
in the recent case of Roberts v. Holland that one of several 
joint covenantees cannot sue alone on the covenant. The 
rights of joint-tenants against one another seem to be the 
same as in the case of tenants in common 

Joint-tenancy is a very convenient form of ownership in 
some cases, e. g. those of trustees and partners, where it is 
undesirable that the representatives of deceased owners should 
interfere with the management of the land. But it is a 
form of ownership not favoured by the law, on account of 

‘ Co. Litt. 185 a. * ib. 184 b, 185 a. * ib. 184 b, * ib. 186 a, b. 

* ib. 31 b. It is curious that Littleton nowhere seems to state positively 
that a widow could not be endowed out of her husband’s joint- tenancy. 

But the principle is plain, for no issue of hers could possibly have 
inherited. And the whole practice of limiting to ‘uses to bar dower' 
turned on the assumption. The assignment of dower by one of two 
joint-tenants, alluded to by Coke (ib. 35 a), is an assignment of dower 
to the widow of a former owner. 

• ib. 180 b, 195 b. (1880) 16 Ch. D. at p. 63. 

* (1839) II ^ 

• 1893, I Q. B. at p. 667 ; following Foley v. Addenbrooke Ci®43) 4 Q* I97* 

But if his co-covenantees refiise to join as plaintiffs, they can be made 
defendants. {CUaen v. Knowles, 1898, 2 Q. B. 380.) Post, p. 175* 
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the uncertainty of survivorship. And particularly, in the case 
of estates conveyed to partners in trade as joint-tenants, 
although on the death of one the estate will legally survive 
to the other partners, the latter will be deemed trustees in 
respect of the deceased partner's share for his personal re- 
presentatives, as personalty'^. The same rule applies when 
the purchase money of a joint purchase is, on the face of the 
transaction, advanced in unequal shares and in all cases of 
joint mortgages 

(iii) Tenancy in common occurs where there has been a limi- 
tation to two or more to hold expressly as tenants in common, 
or in such a manner as to imply a severance of interests, and 
also where a previously existing parcenary or joint-tenancy 
has been severed without actual partition. Thus, a limitation 
‘ to A and B and their heirs in equal moieties/ or ^ as to one 
half to the use of A and his heirs and as to the other to the 
use of B and his heirs * will make A and B tenants in common 
in fee simple^. So also, if A, B, and C are parceners or 
joint-tenants, and C aliene his share to X, a stranger, X will 
be tenant in common of one-third with A and B, who, as to 
the other two-thirds, will be parceners or joint-tenants A 
tenant in common may also (subject to the Land Transfer 
Act, 1897) be in by descent; as if one grantee in common 
die intestate as to his share, and his heir succeeds. For there 
is no survivorship among tenants in common ; and each of 
them has a several estate^'. Tenancy in common may also 
be created without words of severance; if a conveyance be 
made to two corporations and their successors, or to a cor- 
poration and an individual, the donees are tenants in common'^. 

^ Lake v. Ch-cMock (173a) 3 P. Wins. 158. Partnership Act, 1890 (53 
A 54 Viet. c. 39), i aa 

* Lake v. Gibem (1709) x Eq. Ca. Ab. at p. aqi (apo). 

' Petty y. Styteard (1631) Cha. Bep. 31, frequently followed. 

* Co. Litt. 190 b. 

* Go. Litt. 189 a, J95 a. If C had released to A, the latter would have 
been tenant in cennmon with B as to one third part, and joint-tenant 
with him of the remaining two-thirds (Co. Litt. 193 a). 

* ib. 189 a. ^ ib. 189 b, 190 a. 
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But the rule does not hold in conveyances of chattels real ^ 
And^ generally speakings whenever two persons become 
tenants of undivided shares by different titles, they become 
tenants in common^ not joint-tenants^. 

There may be tenancy in common of servitudes^ subject 
to the restrictions previously mentioned 

Among tenants in common the only necessary unity is that 
of possession, which prevents them bringing the action of 
trespass against one another. If one tenant in common be 
wholly excluded from the subject-matter of the tenancy^ he 
may bring an action in the nature of ejectment against the 
ejector ; but for taking an excessive share of the profits no 
legal action lies against a tenant in common And it would 
appear that^ in strictness^ the rule which allows ejectment 
applies only where the subject-matter is divisible; where it 
is indivisible^ as in the case of a live animal or a servitude, 
there is no remedy for ouster but retaking If one tenant 
in common makes the other his bailiff to collect the profits 
of the whole estate, an action for an account will lie against 
the latter ^ ; but a recent decision shows that the mere fact 
that one tenant in common collects the whole profits does not 
constitute him the other^s bailiff*^. It seems, however, that 
an action of Waste lies by one tenant in common against 
another®; and, for actual destruction of the subject-matter, 
trespass may also be brought®. 

In respect of actions against strangers, each tenant in 
common has a complete right to sue in his own name, at 
any rate in tort^®. A doubt arises in the case of contract, 
owing to the stress laid by Littleton on the distinction 
between real and personal actions But the latest decision 
on the subject seems to lean in favour of the view that each 

* Oo. Litt. 190 a. ’ ib. 188 b. * ib. 199 a. 

* ib. 199 b. • ib. 199 b. 

* ib. 17a a, aoo b, and 4 Anne (1705') c. 16. (4 & 5 Anne, c. 3) § 87. 

' Kennedy v. de Traffwd, 1897, A C. 180. 

* Go. Litt. aoo b. ” ib. aoo a, b. 

^ BoberU y. HeUemd, 1893, 1 Q. B. 665. 
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^ Co. Litt. 198 a. 
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has a right to a separate action except, perhaps, when it 
is to recover an indivisible chattel*. 

Tenants in common have the same rights of partition as 
joint-tenants 

(iv) Tenancy hy Entireties, It is probable that this curious 
form of ownership cannot now exist, except as the result of 
limitations made before January i, 1883, to persons still 
living. Before that date, a limitation to a man and his wife 
made them, not joint-tenants, but tenants by entireties, on 
account of the unity of person, unless the limitation expressed 
that the wife was to take a separate interest And a limita- 
tion to A and B (husband and wife) and a stranger, made A 
and B tenants by entireties as to one moiety, and joint- 
tenants with the stranger of the whole®. In tenancy by 
entireties, neither tenant could defeat the survivorship right 
of the other, by alienation or severance ® ; and it was even 
held that the treason of the husband did not bar his wife^s 
right by survivorship But a limitation to A and jB, who 
afterwards married, did not operate to create a tenancy by 
entireties upon the marriage 

As regards conveyances made since the coming into opera- 
tion of the Married Women’s Property Act, 1 88a it seems 
to be clear that, as between husband and wife^ a limitation in 
terms which would have created a tenancy by entireties before 
the Act will now make them joint-tenants, the wife’s interest 
being for her separate use But, regard being had to the 
decision in Jujip v. Buckwell^^^ it must still be said that a 
limitation to A and B (husband and wife) and X, a stranger, 
gives only one moiety between A and B^ X taking the other 
moiety. 


Rcberts v. Holland, 1893, 1 Q. B. 665. 

Co. Lifct. 196 b, 197 a, b. * Ante, p. 17a. 

Warrington ▼. Warrington (184a) a Hare, 54. * Co. Litt. 187 a. 

ib. 336 a ; Freestone v. Parratt (1794) 5 T. R. 65a. ^ Co. litt. 187 a. 

ib. 187 b. 

45 & 46 Viet c. 75. §§ I, 5* 

Thomley v. Thomley, 1893, a Ch. aap. “ (1888) 39 Ch. D. 148. 
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It is very doubtful if there ever could be a tenancy by 
entireties of a term of years; inasmuch as a husband had^ 
by the common law^ a right to alienate his wife^s chattels 
real, and, if he did not, they survived to her, or passed to her 
personal representatives 

We now come to deal with Interests upon Condition, a some- Con- 
what difficult subject, and not of great practical importance, 
owing to the leaning of the law against forfeitures. A condition 
may be defined as a contingency, upon the happening of 
which an estate or interest will vest or devest. It is to be 
distinguished from the mere effiuxion of time which puts an 
end to an interest, and which is called a limitation. Thus, 
a gift ' to A for life, remainder to jB in tail ^ ; here estate 
expires naturally on death, which must certainly happen, 
and is only a contingency in the sense that it is uncertain 
when it will happen. This is a true limitation. A gift ^ to 
A until he shall be appointed to a benefice worth £500 a year, 
and then to B and his heirs/ would create a condition, save 
for the fact that the law, in its dislike of conditions, treats 
it as a limitation. But a gift ' to ^ for life, but if he shall 
obtain a benefice worth £500 a year, then to B and his heirs,’ 
though conveying precisely the same meaning to a layman, 
would create a condition, of which B could, however, take no 
advantage, for the reason presently to be stated. 

Conditions are divided into conditions in law, and con-Oondi- 
ditions in deed. The former arise by operation of law tojaw. 
vest or devest an interest, and need not be further discussed, 
as they have already been dealt with in treating of the in- 
cidents of tenure and estates Thus, it is a condition in law 
that if a tenant in fee simple die intestate and without heirs 
his estate shall cease, and the land go by escheat to the lord. 

But this is, evidently, a mere legal incident of estates in fee. 
Conditions in deed, on the other hand, are conditions imposed 

^ BractMdge v. Cook (157a) Plowd. 416. 

* Limitations are also (most unfortunately for perspicuity) classed 
Littleton as conditions in law (Co. Litt. 334 b). 

jEincs. N 
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by the will of the parties^ either express^ or to be gathered 
from circumstances. 

The first thing to consider then^ in respect to a condition in 
deed, is, as to what expressions or circumstances will create 
it. For it may very well be, that an instrument will lay 
an obligation upon the taker of an interest, without imposing 
a condition the breach of which will work a devesting. This 
is the ordinary case of a covenant which, though it imposes 
a personal obligation on the covenantor, does not, in the 
absence of special circumstances, render him liable to forfeiture 
of his interest for the breach. A condition is only created, 
when it is the clear intention of the parties that on the 
happening of it an interest in rem shall vest or devest. And 
this is to be gathered from the whole tenour of the instru- 
ment^. But there are certain words which of themselves 
amount to a condition, e. g. the words ^ upon condition,* or ^ on 
condition or a clause commencing with the words ‘ provided 
always And a clause or expression can always be turned 
into a condition by a subsequent reservation, in the same in- 
strument, of a right of re-entry upon breach of the stipulation 
contained in the clause This is the common course in leases 
for years, and its effect is usually to convert all the lessee^s 
covenants into conditions. Occasionally also, the expression of 
the cause of an assurance will create a condition, as in the 
case of the grant of an annuity ‘ for * or 'by reason of ' a 
certain object. Here,nipon failure of the object, the annuity 
will cease And, in a lease for years, such words as 'so 
that the lessee shall not,^ and the like, amount to a condition 
But greater strictness is required in the case of actual estates 
of freehold*^, although one very curious example of a condition 
arising from the expression of 'cause' is given by Coke, He 
says, that if a woman gives lands to a man and his heirs causa 
matrimonii jpraelocntiy if she marry the man (or he refuse to 

^ Thomas* and War^s Case (1590) z Leon. 245. There is the usual more 
liberal construction for the language of Wills (Co. Litt. 236 b). 

* Co. Litt 203 a. • ib. 203 b. * ib. • ib. 204 a. 

* Thomas^ and Ward*$ Case (1590) i Leon. 245. ^ Co. Litt 204 a. 
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marry her), she shall have the lands again. But the converse 
will not hold ; ^ for it stands not with the modesty of 
women in this kind^ to ask advice of learned counsel^ as the 
man may and ought 

Conditions thus made may be divided into conditions 
subsequent^ and conditions precedent. Conditions subsequent subso- 
are those which, on their happening, cause an interest to proi*edent! 
devest. One of the most common of these, when Littleton 
wrote, was the ordinary mortgage condition, that, if the 
mortgagor (borrower) should pay to the mortgagee (lender), 
on a fixed day, the sum borrowed, the mortgagor might re- 
enter upon the land conveyed by way of security, and avoid 
the estate of the mortgagee Conditions precedent are those 
which, on their happening, entitle a person to claim an interest. 

In the case last put, the payment of the money was a con- 
dition precedent as regards the interest of the mortgagor, 
though subsequent as regards that of the mortgagee. So it 
is evident that the same event may operate both as a condition 
precedent and a condition subsequent. This fact notwith- 
standing, there is an important difference between the two. 

For if a condition precedent be void for impossibility or 
illegality, the estate to which it is precedent will never vest ; 
but if a condition subsequent be void, the estate to which it 
is attached will be absolute and indefeasible®. As to con- 
ditions that are illegal, besides all those which contemplate the 
commission of actual crime, any unqualified condition against 
alienation, or enjoying the profits of the estate, is illegal^. 

But qualified covenants to the same effect are valid. Thus, 
a gift ^ to J and his heirs but, if J should aliene, then to £ 
and his heirs^ would give J a fee Simple absolute; but a similar 
gift with restriction against alienation to a particular person 
named, or even with restriction against alienation to any but 
the members of a class, would entitle the donor to re-enter 

' Oa Litt. ao4 a. ^ ib. 905 a. ’ ib. 206 a. 

* ib. 906 b. A similar objection attaches to conditions in restraint of 
marriage in gifts of pure personalty ; but the rule does not apply to land. 

BtXlaira y. BeUairs (1874) ^ P* 5 ^ 3 * 

N 2 
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upon breach of the condition \ Somewhat inconsistently^ the 
Courts have allowed the object aimed at by these restrictive 
conditions to be secured by the process of limiting the lands 
until the event shall happen ; and it is not necessary even 
to add an express gift over*. Moreover, a condition for 
cesser of an annuity (and, probably, of any other servitude) 
on alienation is valid A common law condition to the effect 
that the donee^s estate shall terminate at the option of the 
donor is void; but a man who conveys to uses may reserve 
the power of revoking the uses^. 

Rules Certain highly technical rules affecting conditions in deed 

conditil^s must be specially mentioned. 

in deed. ^ of the common law that a condition^ if imposed 

evidfe'nced^ ^2/ parties upon an estate of freehold^ must be made by deed 

rlco^^ or record^ and that any person seeking to take advantage of it must 
produce the deed or show the record^. The rule is the more 
remarkable, that, at the time when it was established, the 
most valuable freehold estates could be conveyed by feoffment 
without deed. But, apparently, the law did not permit the 
ostensible character of the livery to be qualified by anything 
less than deed or record. The rule, however, did not apply 
to conditions in leases for years, which could be made without 
feoffment ®. And if the person taking advantage of the con- 
dition were skilful enough to place himself in the position of 
a defendant, he might, on a plea of ‘not guilty^ or other 
general plea, induce the jury to find the existence of the 
condition as a matter of fact ^ ; although he could not himself 
plead the condition, because he had no deed to show for it ®. A 
dowress is excused from the rule, because she is not entitled 

^ Co. Litt. 923 a. Be Madeay {l 8 ^s) L. R. ao Eq. 186. 

^ Bi>diford T. Hackman (1852) 9 Hare, 475. A man can even limit lands 
to himself until alienation {West v. WiUiame, 1898, z Ch. 488), but not until 
bankruptcy {Many v. PoumaU, 1898, i Ch. 306). 

* Dommett v, Bedford (1796) 6 T. R. 684. 

* Co. Litt. 937 a. The power must, however, be exercised, if at all, 
before the use is executed {Roe *8 Case (z6oo) 5 Rep. 89 b). 

* Co. Litt. 995 a. * ib. 995 a. 

^ ib. 996 a. ' ib. 998 b. 
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to the deeds of the estate ; but a lord by escheat^ and a hus- 
band by curtesy, are not exempt^. 

(ii) No one can take advantage of a condition hut the donor s. No one 
of the estate, his heirs or assignees. By the common law, the advantage 
rule was much stricter; and only the donor and his beirs 
could take advantage of a condition. But, upon the dissolu- Ida heirs, 
tion of the monasteries, the donees of the Church lands found 
themselves unable to enforce the conditions imposed on their 
tenants by their predecessors, notwithstanding the attornment 
of the tenants. And so, by statute of the year 1540 which, 
though somewhat confused in its wording, has been held to 
apply to all assignees of reversions ® in respect of conditions 
made for the benefit of the reversion, it was enacted that the 
benefits of eonditions made by their predecessors should pass 
with the assignment of the reversion. Formerly, conditions Severance, 
were also indivisible ; so that, on the severanee of a reversion, 
by division among two or more grantees, a condition was 
destroyed But, by Lord St. Leonards^ Act where, upon 
a severance, the rent is legally apportioned, the assignee of 
each part of the reversion is entitled to the benefit of all 
conditions or powers of re-entry for non^pagme?it of rent. And, 
by the Conveyancing Act, 1881, which, however, on this point 
only applies to leases made after December 31, 1881, every 
condition or right of re-entry contained in a lease will be 
apportioned on a severance of the reversion, and will not be 
extinguished by reason of the avoidance or cesser of the term 
with respect to part of the land®. But it must be remem- 
bered that the doctrine of the indivisibility of a condition 
only applied to severance by act of the parties If part of 
the land comprised in a lease be held in common socage tenure 
by the lessor and another part in gavelkind, or borough- 
English, and the lessor die intestate, whereby the land is 

^ Co. Litt. 995 b, 996 a. * 3a Hen. VIII. c. 34. 

* L e. Reversions strictly so called, but not to fee farm rents separated 
from the reversion {flxMer v. Hcartopp (1843) 6 Beav. at p. 405). 

* WifM^s Case (1579) Dyer, 308 b. » 99 & 93 Viet. (1859) 35* S 3* 

* 44 & 45 Viet. 0. 41. S 19. ^ Winter's Case (157a) Dyer, at fo. 309 a. 
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divided between two or more heirs, each will have a right to 
enforce the conditions of the lease as to his shared And, 
with regard to the whole subject of enforcement of conditions, 
it may be pointed out that the objection to enforcement by 
a stranger applies only to conditions in deed, not to conditions 
in law Rights of entry are now freely disposable, both by 
Will and by deed^j but, presumably, a right to take advan- 
tage of a forfeiture could not be directly reserved in favour 
of a stranger. And a person who claims by virtue of a con- 
dition cannot succeed if he himself or those through whom he 
claims have rendered the condition impossible of performance^. 

(iii) The jproper way in which to take advantage of a forfeitiiTe 
is by entry or claim. This was the rule of the common law 
When the claimant could enter peaceably, he did so, when he 
could not, he made a formal claim ®. But, in some cases, the 
claimant had no right to enter ; and then the law vested the 
estate in him without entry or claim. Thus, if A demise to B 
for five years, upon condition that upon payment of forty 
marks by B within the first two years, B shall have the fee, 
here, if livery of seisin were made to B, a fee simple con- 
ditional would vest in him from the date of the demise. But, 
upon non-fulfilment of the condition, A would be in as of his 
former estate without entry or claim, because he could not 
lawfully enter upon B till the five years were expired 
Similarly, as a man cannot enter upon a rent charge or other 
servitude issuing out bf land of which he is in possession, in 
such a case a forfeited servitude will be extinct without 
entry And a condition expressing that a term of years is 
to be void on the happening of a certain event, will determine 
the estate without entry on the occurrence of the contingency ®. 
But some conditions in law^ require action for their enforce- 

> Ck). Liitt flZ5 a. 

* e. g, A lord by escheat, or remainderman, can enforce a forfeiture for 
Waste agaii^t the particular tenant (Co. Litt. 215 a, 251 a). 

* 7 Will. TV. & I Viet. Ci 26. (Wills Act, 1837) § 3 ; 8 & 9 Viet. 0. 106. 
(Act to amend the Law of Real Property, 1845) § 6. 

* Co. Litt. 206 b. ® ib. ai8 a. ® ib. 253 b. 

® ib. 218 a. ’ ib. 214 b. 


’ ib. 2 i 6 b. 
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ment; and there is no right of entry before judgement. 

A conspicuous example was the right of forfeiture for Waste, 
conferred by the Statutes of Marlbridge and Gloucester 

The general effect of an entry or recovery for condition Effect of 
broken is to revest in the claimant his former estate, to the *^"^*^**’y* 
destruction of all interests limited after the happening of the 
condition, as well as of all incumbrances created upon the for- 
feited estate Thus, if A convey to B for life, with a condition 
that if B attempt to aliene his interest to A" his estate shall 
be void, and then to C and his heirs, and, upon the condition 
broken, A enter for a forfeiture, this entry will destroy C^s 
remainder But executory interests are not destructible by 
the forfeiture of a precedent estate. And the condition itself 
may prescribe other remedies for its breach 

(iv) The breach of a condition may he waived or excused. This 4- Waiver, 
rule is often expressed by the maxim, that no one need take 
advantage of a forfeiture. Waiver is the implied abandonment 

of the right to enforce a forfeiture, by acceptance of rent or 
other acknowledgement of the title of the person in whom 
the defeasible interest is vested, by a person who knows of 
the existence of the breach®. A forfeiture is excused, when 
the person contingently entitled to enforce it gives the 
owner of the defeasible interest licence to commit a breach. 

Great practical inconvenience was caused by the old rule that 
a waiver or excuse of a forfeiture destroyed the condition 
But it has now been provided by statute that a licence and 
a waiver ® shall only extend to the breach to which it particu- 
larly relates, 

(v) A condition upon the happening whereof an estate is to he s. Uefea- 
devested must he imposed at the time of the limitation of the must be 
estate; it cannot he imposed afterwards^. The execution of 

^ 5a Hen. III. (1267) c. 33 ; 6 Edw. 1 . (1278) c. 5 ; Co. Litt. 233 b. with gift. 

* Mower y. Hartopp (1843) 6 Beav. at p. 484. 

* Co. Litt. 379 a. * ib- ao3 a. 

® WcArond v. Hawkins (1875) L. R. 10 C, P. 34a. 

* Go. Litt. 21 X b. 

’ Lord St. Leonards* Act, 22 & 23 Viet. (1859) c. 35. i, 3. 

* 33 A 24 Viet, (i860) c. 38. § 6. * Co. Litt. 236 b. 
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a deed of Defeasance after the limitation of the estate would, 
if aUowed to be effectual, evidently open the door to an end- 
less prospect of fraud. And the establishment of a condition 
by deed executed contemporaneously with but separately from 
the conveyance of the estate, though strictly lawful, is not 
free from the same objection But the rule does not apply 
to defeasances of servitudes, powers, conditions, and other 
‘ executory inheritances V 

Finally, it has been suggested ^ that the Rule against Per- 
petuities may apply to conditions subsequent, in the sense that 
a condition which may cause a devesting after the expiry of 
the time fixed by the rule is void. But, although there have 
been cases in which the rule has been applied to so-called 
conditions, e. g. covenants for reconveyance on a contingency, 
which really (if they are valid at all) create an equitable 
interest in the covenantee, there seems to be no decision on 
the point as regards a true common law condition. The case 
of TyW V. Tyler* was a case of charities, which are exceptions 
from the Rule against Perpetuities. 


^ Cotter^ V, Purchase (1735) Ca. tomp. Talbot, at p. 64. 

^ Albany* 8 Case (1586) i Bep. nob; Co. Litt. 237 a. 

* e.g. Challis, Beal Property, 2nd ed., p. 174. * 1891, 3 Ch. 252. 
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RULES OF LIMITATION. 

It may be useful here to state in a summary form the 
general principles of the law which govern the limitation of 
interests in land. Some of these principles will have appeared 
before, in the discussion of the various interests affected ; but 
a brief recapitulation will serve to impress them on the memory. 

Others, which are rules of limitation pure and simple, have 
not yet been discussed. The subject comes conveniently 
between a description of interests in land, and an account of 
the means whereby such interests are acquired and lost. (See 
Part II of this book.) 

1. An estate^ or corjjoreal hereditament ^ is a oolleotion of EstatoB. 
rights and duties sufficient to entitle its owner (in the 
absence of express stipulation) to possession of land or 
receipt of the rents and profits thereof, as against all 
persons. (Ante, p. 5 .) 

2. An interest not amounting to an estate, or an incor- Incor- 

poreal 

jsoreal hereditament^ is a collection of rights and duties i|;^iierediia- 
respeot of land, which can be recovered specifically as 
against all (or almost all) persons, but which does not 
confer possession of the land as of right. (Ante, pp. 99 , 93 .) 

The qualification as t9 recovery is rendered necessaiy by the 
rule concerning the purchaser of the legal estate out of which 
an equitable interest issues (ante, pp. I42-7)- Some incorporeal 
hereditaments, e. g. reversions and remainders, will confer 
possession at a future date ; others, e. g. equitable interests, may 
confer possession at the discretion of the Court; others, e. g. 
servitudes, never can confer possession. But all are alike in 
that they do not confer present possession as of right. 
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Aliena- 3. Any interest, corporeal or incorporeal, may be 
alienated by its owner in proper form, [(^uia EmptoreB 
of 1^90 (18 Edw. I), c. I j Wills Act, 1837 (7 Will, IV. & i 
Viet. c. a6.) § 3 ; Act to Amend the Law of Real Property, 
1845 (8 St 9 Viet. c. 106), § 6.] 

The exceptions to this rule arise chiefly from the personal 
incapacity of the parties in whom interests are vested, which 
will be discussed in Part II. Exceptions created by Acts of 
Parliament in special cases merely indicate the existence of 
the rule. 

Cranium of Every incorporeal hereditament is, in the eye of the 
interests, corporeal hereditament, not only in 

quantum y but in duration. Corporeal hereditaments, or 
estates, are themselves in a series of lengths, in which 
every copyhold estate is less than any socage estate, and 
every estate for years less than any copyhold estate. 

This is a doctrine for which it is hard to find any direct authority, 
because courts of justice are not given to the enunciation of 
principles. But the student will find that it is implied in every 
decision upon the validity of an attempt to create an interest 
in land ^ 

6. Any incorporeal hereditament (which can lawfiilly 
be created by a subject) may be created by the owner of 
any corporeal hereditament ; and any smaller estate may, 
in the absence of express stipulation, be created by the 
owner of a larger one. 

This rule, which is a corollary to No. 4, may appear at first 
sight somewhat startling. It is submitted, however, that it is 
the effect of the decisions. If A, tenant for life, create a rent- 
charge in favour of B and his heirs, this will be a good creation ; 
but, of course, the rent-charge will cease to be payable when 
A dies. On the other hand, if A, tenant for life, were to convey 
the land to B and his heirs, the conveyance would merely give 
B an estate pur auter vie, with special occupancy to his heir. 
Formerly, if effected by livery of seisin, it would have worked 
a forfeiture. 

^ It. seems to be, curiously enough, the theory that every term of years 
is less than every other term of years. Cf. Oruie v. Locrqft (1591) Oro. Eliz. 
987, where a lease for seventy years by a man who had only a term of 
sixty, was hold good. 
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But there are two real exceptions to this rule : — 

(a) No copyhold estate can be grantedi however great Copy, 
the estate of the lord^ unless the custom of the manor 
warrants it. And no copyhold interest can be created in 
land not usually granted to hold by copy, except with 

the consent of the Board of Agriculture^. 

(b) A copyholder cannot, however long his estate, grant Leases by 
(in the absence of special custom) a lease by demise for jidcrs. 
more than one year, without his lord’s licence. If he 
attempt to do so, he incurs a forfeiture^. 

6. When a smaller estate ^ is created out of a larger Bever- 
one, the residue of the latter left undisposed of by the 
operation is called ^ the reversion.’ (Ante* p. 94.) 

7 . When an interest is limited to come into possession Romain- 
or enjoyment upon the natural expiry of an interest or 
interests, previously limited by the same conveyance, it 

is called a ^remainder,’ and the interest immediately 
preceding it in order of limitation is called the ^ particular 
estate.’ If the remainder merely await the determination 
of the particular estate to come into possession, it is said 
to be ^vested’; if it await also the happening of a Voaiud. 
collateral event, it is called ‘ contingent,’ (Ante, pp. 94-9*) gent 

8. The creation of remainders is subject to the follow- Buios fc»r 

creation of 

ing rules : — remain- 

(a) ITo remainder can be limited after a fee simple. 

(Ante, p. 97.) 

Because a fee simple, in the view of the law, exhausts the 
possibilities of enjoyment of the land ; and, therefore, no interest 
can take effect after its expiry. The rule applies, not only to 
fees simple absolute, but also to fees simple determinable, and, 
probably, also to fees simple conditional 

^ Copyhold Act, 1894 (5^ & 58 Viet. c. 46), § 81. The section 
authorizes a curious violation of the rule that a foe simple cannot be 
created at the present day. 

^ Joxkrmn y. Hiiddesdom, (1594) Cro. Eliz. 351. 

^ The rule is sometimes loosely extended to include interests other than 
estates. But if the owner in fee of a rent-charge grant a life estate out of it, 
he has not a true reversion (Xorl of Stafford v. Bitckley (1750) a Ves. Sr. at p. 177)* 

* Co. Litt. 18 a ; Earl of Stafford v. Buckley (1750) a Ves. Sr. at p. x8o. 
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(b) A remainder of freehold must have a particular 
estate of freehold to support it, i.e. must be limited 
to take effect in possession immediately after the expiry 
of a vested freehold. (Ante, pp. 95-7-) 

The term * freehold’ here includes interests of the duration 
of freeholds in copyhold tenements ^ and incorporeal heredita- 
ments in esse 

(c) When an interest is by deed given to an unborn 
person, any subsequent limitation to any issue of such 
person is void. (Ante, pp. 99-100.) 

It will be remembered that, in a Will, such a limitation is, 
by virtue of the cy-prh doctrine, held to confer upon the first 
donee an estate tail, descendible (if not barred) to the issue 
specified. (Ante, pp. 99, 100.) 

From the second (h) of these rules for the creation of remainders 
is drawn an important corollary, sometimes stated as a substantive 
rule, thus : — ‘No freehold can be limited to commence infuturo^ 
i. e. after the expiry of a fixed term of years, or the happening 
of a contingency ®. It will bo obvious that this is the necessary 
result of the rule, that a remainder of freehold must have a 
particular estate of freehold to support it. And the same rule 
justifies the proposition, that there cannot be an intermittent 
freehold— i. e. a freehold which will exist only at intervals. Thus, 
a limitation ‘ to A and his heirs, tenants of the manor of Dale’ 
will give A a base fee, determinable at the moment when he or 
his heirs cease to be tenants of Dale ; and the estate will not 
revive, though the connection is again established *. But this 
rule does not apply to limitations by way of springing use ; nor 
does it apply to the creation of incorporeal hereditaments de 
novo 

Failure of 0. Contingent remainders may possibly foil by the 
gent^ra- destruction or e:^iry of the particular estate before they 
mamders. ready to oome into possession. (Ante, pp. 103-5.) 

Formerly it was a general principle, that a contingent re- 
mainder failed if it was not ready to come into possession at the 

^ Lfndl V. JfwXt (1743) 3 Aik. zi. 

* Sdk V. the AbM ^Tewkesbury (1493) Y. B. 8 Hen. VII. Tr. pi. i, £0. i, 
especially the remarks of Vavasor, J., at fo. 3 (B). 

* Budclev^s Case (X597) a Bep. 55. 

* The Princes Oase (z6o6) 8 Bep. at p. 16 b. The Duchy of Cornwall 
is such an intermittent fee ; but that is limited by Act of Parliament. 

^ Bex V. Bemp (1695) a Salk. 465. 
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expiiy of the immediately preceding estate. But now it cannot 
fail by reason of the forfeiture, surrender, or merger of the 
particular estate; and, if created by an instrument executed, 
or (in the case of a Will) republished, after August 2, 1877, 
it may take effect as an executory limitation, notwithstanding 
the previous determination or expiry of the particular estate. 

But a contingent remainder which is void as an executory 
limitation is not protected by the Act. (Ante, p. 105.) Equitable 
(and possibly legal) contingent remainders are also subject to 
the Rule against Perpetuities. 

10 . By a limitation operating under the Statute of Uses, Executory 
or by a devise, executory limitations, not afiboted by the 

rules for the creation of contingent remainders, may be 
created to any extent within the Rule against Perpetuities, 
viz. that no such limitation is good unless interests cre- 
ated by or under it must necessanly vest within a life or 
lives in being at the date of the limitation and twenty-one 
years afterwards, with a farther limit for the period of gesta- 
tion, where the same actually exists. (Ante, pp. 116, 117.) 

A possibility of competition between the construction of a 
limitation as a remainder and an executory interest is provided 
for by the sub-rule, that a limitation which can be construed 
as a valid remainder must not be treated as an cxecutoxy 
interest. (Ante, p. 119.) 

Any limitation (other than a provision for payment of debts, Accumu- 
raising portions for the children of the settlor or any person 1®-^!°*^**' 
taking an interest, or for the preservation of timber) which directs 
the accumulation of income beyond the life of the settlor or 
twenty-one years from his decease, or the minorities of persons 
living at the death of the settlor, or the minorities of beneficiaries, 
is void to the extent of such excess. Accumulations directed 
towards the purchase of land are still more restricted. (Ante, 
pp. 1 1 7, 1 18.) 

11 . Wbere two interests, next to one another in order of Merger, 
succession, and either both legal or both equitable, become 
vested in the same person in the same right ^ the lesser of 

the two interests ^ is ‘ merged * or destroyed. But — 

* Possibly, before the Judicature Act, there was merger at law when 
the two estates, though in different rights, vested in the same person by 
operation of law. But not now (Raddiffe v. Bewes, 1892, i Oh. 227). 

* For the purposes of merger, an estate pur auter vie is smaller than an 
estate for the life of the tenant (Snow v. Boycott, 3 Ch. at p. 115). 
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(a) An estate tail will not merge, so long as it is 
necessary to protect issue ; and a base fee will not merge 
in the reversion, but enlArge {JFiscot^s Case (1599) 2 Rep. at 
p. 61 ; 3 & 4 Will. IV. c. 74. § 39). 

(b) There will be no merger where the union has been 
produced by fraud {JDanhy v. Banhy (1675) Ca. temp. Pinch, 
aao). 

This was formerly the rule only in Equity ; it is now also the 
rule at Law (Judicature Act, 1873, § 25 [4]). 

(c) There will be no merger when it is the intention 
of the person in whom the two estates are united that 
there shall be none {Snow v. Boycott^ 1892, 3 Ch. no). 

The destruction of a servitude by its becoming vested in the 
owner of the servient tenement (ante, pp. 155-7) is not strictly 
a merger, but an extinguishment. 

12. Where an estate of freehold is limited to a person, 
and, by the same assurance, an estate of the same nature 
(legal or equitable) is limited, mediately or immediately, 
to his ‘ heirs ’ in fee or tail, the word * heirs ’ is a word 
of limitation, not of purchase, i. e. the estate in fee simple 
or fee tail is vested in the person to whose heirs it is 
limited [Shelley's Case (1581) i Rep. 93). 

The Rule in Shelley's Case is not a rule of interpretation, but 
a rule of law ’ ; it will be applied, therefore, notwithstanding 
any direction to the contrary and notwithstanding an apparent 
difference in character between the two estates, if they are really 
both alike In the case of a Will, the words * issue ' or * heir ’ 
would probably be held to have the same effect as the more 
technical * heirs ’ in a deed \ 

* Van Qrutim v. FoxwdLj 1897, A. C. 658. 

* Jessm v. Wright (i8ao) si Bli. i. 

’ White and Hindu's Chntract (1877) 7 ^h. D. 201. 

* King v. MeUing (1675) x Yentr. 295 ; 2 Levinz, 58. 
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CHAPTER XII 

ALIENATION BY OPERATION OF LAW. 

I. INHERITANCE. 

We have seen that a series of statutes has conferred upon 
all owners of interests in land, with trifling exceptions, the 
power of alienating their own interests. Other statutes, of 
which we have also spoken, have conferred also upon many 
persons, known technically as ^ limited owners,’ the power of 
alienating other people’s interests. It remains to be seen, in 
this part of the work, how such powers are exercised. In 
other words, we have to understand the principles of con- 
veyancing. 

But, in addition to these alienations, which are the voluntary 
acts of the parties who make them, every system of law, 
and our own among them, recognizes and enforces certain 
involuntary alienations. That is to say, upon the happening 
of certain events, the law will step in and transfer a particular 
interest in land from A to JB, whether A likes it or not. For 
example, if A dies intestate, the law will vest his interest in 
land in a specified person or persons, quite regardless of A^s 
feelings or wishes expressed during his lifetime. Or, if A 
become indebted to JB, and the latter take the proper steps, the 
law will direct its officer to hand over A land to JB, either 
temporarily or permanently, in satisfaction of the debt. 
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Thus we obtain at once a useful classification of ojethods 
of alienation. Some are voluntary^ intended deliberately by 
the parties to carry out their own arrangements. Others are 
involuntary, in the sense that they take effect independently 
of the wishes of the parties, or, at least, of one of them. In 
a sense, all alienations are ^acts of the law^ and' also ^aets of 
the parties ^ ; for no alienation can be effectual if the law does 
not sanction it, and it is hardly possible to conceive a case of 
alienation in which some act of the parties is not required to 
set the law in motion. But the two classes can clearly and 
usefully be distinguished. 

At the present day, there can be little doubt that the class 
of voluntary alienations is by far the most important in 
practice. And, therefore, it might be thought that a text-book 
of modem law should deal with it first. But, in fact, the 
discussion of voluntary alienations will ultimately lead us into 
matters of some difiiculty, such as mortgages and settlements, 
which are better left to the end of an elementary book. There 
can, on the other hand, be no practical inconvenience in 
following the example set by Littleton and Blackstone, and 
dealing first with involuntary alienations. 

Among these latter the topic of Inheritance, or Descent, is 
usually accorded the first place, more on account of its historical 
interest than its present importance ; for it is probable that, 
at the present day, the amount of property which passes by 
Descent in the course, of any year is comparatively small. 
But, in the days before the Statute of Wills, the rules of 
Inheritance were matters of the greatest importance to every 
lawyer; and, even in Blackstone’s time, the subject was 
deemed sufficiently large to occupy a whole division of the 
subject of Title K 

The antiquities of the Law of Inheritance constitute one of 

^ Comm, (4tli ed.), II. p. 201. The arrangement, though it may appear 
to have the authority of Littleton (I. § la) and Coke (Inst., L 18 b), cannot 
be commended for practical convenience. A classification which places one 
title in one category and all the rest in the other lacks something in 
point of symmetry. 
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the most fascinating chapters in the history of legal institu- 
tions ; but we do not touch on them here. It is sufficient to 
say that, after a period of much uncertainty, the rules of 
Inheritance emerged into distinctness, through a mass of 
tradition and decision, towards the end of the Middle Ages. 

As in so many other matters, Bracton gave the rules of 
Inheritance their canonical form^ so far as military and socage 
tenures were concerned; and this form they retained, practically 
unchanged, till the passing of the Act of 1833 \ As regards Copy- 
copyholds, their recognition by the common law courts came 
too late to permit of the extinction of local varieties in favour 
of a uniform system ; and it is still the rule that the custom 
of the manor governs the descent of the copyhold tenement, 
save in so far as uniform rules have been expressly prescribed 
by Act of Parliament. In leasehold tenure., there never has Lease- 
been any Inheritance, properly so called ; the leasehold interests 
of an intestate were distributed amongst his next of kin, 
according to the rules of the ecclesiastical courts, until the 
rules of Distribution were made statutory in the seventeenth 


century. 

descend. 


Lands held in Frankalmoigne cannot, of course, Franknl- 

moigtiu. 


It will thus be seen that, to ascertain the fate of any 
particular interest in land, as to which its owner has died 
intestate, we must always first discover by what species of 
tenure the interest was held. Upon this fact will depend 
whether the descent will be governed (a) by the common 
law of Inheritance, as amended by recent statute, (5) by local 
manorial custom, (c) by the Statutes of Distribution. 

(a) The common law rules of Inheritance, as amended by Common 
the two statutes known respectively as the Inheritance Act, 

1833 and Lord St. Leonards’ Act may be set out easily and 
clearly in the form of a code. But, as a preliminary, it is Land 
necessary to remember that a very recent statute, the Land xct, 1^7. 


^ 3 & 4 Will. IV. c. 106. See Bracton, lib. II. capp. 29-30. 

* 3 & 4 Will. IV. c. 106. 

* 22 & 23 Viet. (1859) C. 35. §§ 19, 20. 

O 
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Transfer Act, 1897 \ has made a most important alteration in 
the form, though (probably) not in the material of the rules 
of Descent. By this statute, it is provided^ that the real 
estate of every deceased person shall, on his death, vest in his 
personal representative for the time being, notwithstanding 
any testamentary disposition which he may have made of it. 
The personal representative will hold the estate, subject to 
the payment of preferential claims, as trustee for the person 
who would previously have been entitled to it as devisee or 
heir 3 . And if, at the end of a year from the death of the 
testator or ancestor, the personal representative has not already 
assented to the devise, or conveyed to the heir at law of the 
deceased, either of these, as the case may be, may obtain an 
order for conveyance from the court, or, in the case of 
registered land, an order for registration as proprietor 

Apparently, the Land Transfer Act, 1897, makes no change 
in the ultimate rights of persons claiming under the rules 
of Inheritance. It merely postpones ,the legal vesting in them 
of the deceased^s interests ; and alters the character of their 
title. Instead of acting, immediately upon the decease of 
their ancestor, as owners of the land, they will be required 
to substantiate their claim against the personal representative. 
Whether, after conveyance, they will be entitled to sue for 
trespass done to the land by strangers between the decease 
of the ancestor and the conveyance by the personal repre- 
sentative, seems, on principle, doubtful. But there can be 
little doubt that the personal rej^esentative would be compelled 
to lend his aid to the enforcement of such a claim. An old 
academic moot has, however, been effectually disposed of by 
the Act ; for it is clear that no one can now be made an heir 
against his will The personal representative cannot compel 
any one to accept a conveyance; and no one can be registered 

^ 60 & 61 Viot. c, 65. 

’ § I. Technically, the personal representative will acquire the estate 
as ‘ real representative/ But the difference will be purely verbal. 

• § a. * * 3- 

’ See an allusion to this difficulty under the subject of Disclaimer. 
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as a proprietor of land without his consent. The so-called 
‘ identity ^ of heir and ancestor is, in fact, gone for ever. 

It will be observed also, that the rules of Inheritance can Descent of 
apply, in strictness, only to estates in fee simple and fee tail, auter viT 
We have seen^, however, that there is a quasi-descent of 
estates pur auter vie; and, if the word 'heir^ or ‘ heirs ^ be 
used in the original limitation of such an estate, the estate 
will, on the death of its first owner, pass to (or for the benefit 
of) the person who answers the description of heir of the 
deceased, according to the rules of inheritance affecting the 
tenure by which the estate is held. As regards estates tail, 
too, it must be carefully remembered that no one can inherit 
them who is not actually descended from the original donee, and 
who does not fulfil the requirements of the original limitation. 

With these reservations, the following are the rules for 
ascertaining the heir of a deceased intestate, according to 
the common law: — 

(i) In every case deeceni rmiet he traced from the purchaser. Pur- 
(Inheritance Act, 1833, 3 & 4 Will. IV. c. 106. § i.) 

This, though an amendment of the previously existing 
law is in the tnie spirit of feudal principles, which regarded 
the original donee of a fief as the meritorious person whose 
blood could alone qualify for succession by inheritance. In 
the later period of feudalism, perhaps owing to the difficulty 
of tracing the original donee at a time when feoffments could 
be made without writing, but more probably owing to the 
respect paid by the common law to actual seisin, the rule 
was established that the person last seised should be deemed 
the stock of descent. The Inheritance Act has abolished the 
maxim semna fadt stipitem. 

By the Inheritance Act®, the ‘purchaser’ is defined as 
being ‘ the person who last acquired the land ’ (i. e. the interest 
in question) ^ otherwise than by descent, or than by any escheat, 
partition, or enclosure, by the effect of which the land shall 

^ Ante, pp. 54-6. 

® Watkins, Desemts, pp. 33 et soq., with qualifications there noticed. 

* 3 a 4 Will. IV. c. 106. § I. 
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have become part of or descendible in the same manner as 
any other land acquired by descent^.’ But the followings 
sub-rules are useful for the interpretation and application 
of this general definition. 

(a) The person last entitled to the land is to be deemed 
the purchaser, unless it be proved that he inherited; and 
then the person from whom he inherited, unless similar proof 
be forthcoming. And so on (Inheritance Act, § 2). 

This is introducing a new principle. The old law did not 
recognize title as a stock of descent, reg^arding it as too 
uncertain a matter to be made the basis of Inheritance. The 
distinction between seisin and title is, of course, obvious. 
A man may be seised who is not entitled, and conversely. 

()3) A devise coming into operation after December 31, 1833, 
and professing to give land to the heir of the testator, and an 
assurance executed after that date professing to convey to the 
assurer or his heirs, are to constitute the devisee or assurer 
respectively as purchasers (Inheritance Act, § 3). This is 
likewise an alteration of the old rule, which deemed such 
limitations nugatory^. 

(y) A limitation to the heirs (or the heirs of the body) of 
any person, in an assurance executed or a devise coming into 
operation after December 31, 1833, though it make such 
heirs purchasers for ordinary purposes, yet is to constitute the 
person whose heirs are named the stock of descent for pur- 
poses of inheritance (Inheritance Act, § 4). 

This clause is of some importance in cases where the earlier 
limitations of a settlement have unexpectedly failed, and the 
ultimate limitation takes effect. Thus, suppose a settlement 
made by X on the marriage of his daughter. There will be 
the usual limitations in favour of the daughter and her husband 
for life, followed by limitations to portions’ trustees, then 
by successive estates tail to the sons and daughters of the 

^ Presumably this last clause refers only to the title by * enclosure.’ 

* Watkins, pp. 113-91 f and oases therein cited. The rule, however, 
was not without exceptions. 
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marriage, with an ultimate remainder to the heirs of 
the settlor. Suppose A’s daughter to die childless, shortly 
after the marriage, leaving her husband who, we will assume, 
takes a life estate under the settlement, surviving her. Upon 
the husband^s death, the settlor (as is likely) is dead too, the 
settlor's heir will take in remainder, and, by virtue of section 
3 of the Inheritance Act, as a purchaser. But, by virtue of 
section 4, in the event of death intestate, X will be tfee 
person from whom descent must be traced. The rule in 
Shelley' 9 Gase would have no application, as there is no limi- 
tation in favour of the settlor. It would seem that section 4 
of the Inheritance Act has merely declared the old law 

( 6 ) If there be a total failure of heirs of the purchaser or 
(in the case last put) of the ancestor, descent is to be traced 
from the person last entitled, as if he had been purchaser 
(Lord St. Leonards’ Act, § 19^)* 

This rule is, as has been said, quite contrary to feudal 
principles, and was only introduced in 1859, to lessen the 
hardship of escheat in certain cases. It is easy to imagine 
circumstances in which it might have that effect. Suppose 
a bastard to purchase lands and die intestate, leaving an only 
child, who himself dies intestate and without issue. As the 
issue of the purchaser would be extinct, no one could claim as 
heir to him. But his widow, or any relation of hers, could 
succeed as heir of the child, and thereby prevent an escheat. 

(ii) The inheritance descends^ in the first iilace^ to the issue g^Prefor- 
the purchaser ad infinitum ; but the nearer degree excludes the 
remoter^ in the same degree males exclude females, and^ among 
malee^ the elder excludes the younger. (Bracton, fo. 64. Black- mogeni- 
stone, Comm., 4th ed., II. pp. ao8-i6.) among 

This rule has for so long been an unquestioned part of the 
common law, that it is hard to find any express authority 
for it. Even Bracton states it inferentially ; Littleton does 
not think it necessary to state it. Every dispute on the subject 
of inheritance which has come before the courts for centuries 

^ Mom V. Sinikin (1885) 31 Ch. D. 95. ^ 92 & 93 Yiot. (1859) 35* 
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past, has proceeded upon the assumption that it is elementary 
law. Nevertheless, the student of legal history would not 
find it hard to discover a period at which even this elementary 
rule was in a doubtful condition \ But such investigations 
are out of place here. 

It may, perhaps, be worth while to give a simple illustration 
of the working of the rule. A purchases land in fee simple, 
and dies, leaving JB and (7, sons, and 2), E, and daughters, 
surviving. J5, C, j9, E^ and F are married, and have issue. 

estate is capable of descending to any of his issue; but, 
in the case put, the children, who are in the nearer degree, 
will exclude the grandchildren ; B and C, the sons, will exclude 
i>, E, and F, the daughters; and By the eldest son, will 
exclude C, the younger. The inheritance, therefore, vests in 
B. Had there been but one son, he, likewise, would have 
taken the whole inheritance. But had A been the father of 
daughters only, such daughters would have taken the inheri- 
tance in equal undivided shares, as parceners. In case of the 
death of any one of them intestate, before partition of the 
inheritance, her heirs alone, and not the heirs of Ay would be 
entitled to inherit her share. This sub-rule, which, it can 
hardly be denied, is a real exception to the maxim that ^1 
descent must in the first place be traced from the purchaser, 
has been confirmed by recent decision^. We now come to 
a very important rule, the complete understanding of which 
is essential to the interpretation of the rule which we have 
just been considering. 

(iii) The lineal issue of any person deceased toAoy if he had 
been living^ would have been entiUed to the whole ofyor a share 
in the inheritance^ stand in that persons place in calculating the 
descent y the same rules of priority amongst them being observed as 

^ See Dighj/Eistory qf the Law qfReal Property ^ cap. ii. and the passage 
from Bracton there quoted. 

* Cooper V. Dranoe (1850) 19 L. J. (N. S.) 313 ; R G. iz. 301. To the oases 
on this point mentioned by the late Mr. Joshua Williams in his interesting 
Appendix ( 0 ) may be added that of Beading v. Baweteme (170a) 9 Ld. 
Raymond, 899, 
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in other caeee. (Bracton^ fo. 64 h. Blackatone^ Comm., 4ih ed.» 

11. p. 217.) 

Thus^ in the case above put, if A'b eldest son^ B, had died Examples, 
in A^b lifetime, leaving issue, that issue would all be preferred 
to C, and, a fortiori, to 2 >, E, and F, notwithstanding that all 
these are in a degree nearer to A. And thus it may very well 
happen, that a grand-daughter by a deceased eldest son may 
take the estate in preference to a younger son, notwithstand- 
ing that she is of remoter degree and of the female sex. 

Putting the case another way, the entire issue of a deceased 
prior claimant are preferred to a living claimant whose claims 
were inferior to those of the deceased. And this rule must 
be extended to the remotest issue. It is this doctrine of 
representation which makes the calculation of a descent of 
real estate so entirely different from the calculation of a dis- 
tribution of personalty, in which representation is only very 
slightly recognized. The difference is often expressed by 
saying, that realty descends per dirpes, personalty, per capita. 

But the expression is not accurate. 

(iv) Upon failure of ieaue of the purchaser^ the inheritance 
descends to the nearest lineal ancestor, and his issue ad infinitum, 
the whole paternal line being prf erred to any of the maternal, 
and, in each line, all the male ancestors and their issue being 
prrferred to any of the female and their issue. (Inheritance 
Act, §§ 6 and 7.) 

This is one of the most important changes in the law made 
by the Act of 1833. By the old law, the inheritance could 
never pass to the ancestors of the person from whom descent 
was traced The old rule was generally justified by the use 
of a metaphor, which treated the inheritance as a heavy body, 
which, it was argued, might fall perpendicularly or even 
laterally, but could never ascend. But, of course, a metaphor 
is not an argument; and the true origin of the old rule 
was probably to be found in the feudal doctrine, that no one 
ought to succeed to a fief who was not of the blood of the 

^ Braoton, fo. 6a b ; Co. Litt. zo b. 
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first donee. And as^ ex kypotAesi, every ancestor between the 
person dying seised and the original donee^ had succeeded 
before the former, by virtue of the ordinary rules^ there could 
be no ancestors of the first donee^s blood left alive.. At the 
time when Wills of land were not recognized^ such an assump^ 
tion was tolerably correct, but not entirely. For a man 
might have enfeoffed his grandson during the Iffetime of the 
latter’s father, and yet, on the death of the grandson, his father 
would be incapable of inheriting. The inconsistency of the 
rule was further shown by the fact that an elder brother 
might succeed to a younger, through their common father, 
although he, the father, could not do so^. But, most 
absurdly of all, though a man could not directly inherit from 
his son, yet, if the latter died seised, leaving an uncle (his 
father^s brother), the uncle could succeed, and, on Ais death 
intestate, the father, as the nucleus brother, could inherit the 
estate ^ To mitigate the unreasonableness of this anomaly, 
the doctrine was established that brothers and sisters took 
directly from one another, and not through the common 
ancestor. And this doctrine was highly convenient in cases 
in which the common ancestor was a person through whom 
inheritance could not be traced, e.g. an attainted traitor^. 
But it has been expressly abolished by the Inheritance Act * ; 
and there is now really no such thing as collateral succession 
to realty, though collaterals do in effect succeed, as issue 
representing the deceased common ancestor. 

Results of The effect of the new rule is, it will be observed, to give 
rule. ' preference in claims by descent to the father of the 

deceased over the deceased^s brothers and sisters, and all de- 
scendants of the latter ; but the preference does not extend to 
' the mother, as, by the express provisions of the rule, all the 

> Co. litt. S3 b. * ib. lob. 

* See, for a recent eiample, Kynmird y. LesUe (1866) L. B. z C. P. 389. 
Tbe common ancestor in this case was a brother of the famous Earl of 
Derweutwater, attainted in 1716. 

* 3 A 4 Will. iV. (1833) c. Z06. § 5. The ability to inherit through an 
attainted ancestor is, liowever, reserved by § xb. 



Chap. XXI. IKHEBITANCE. 2Q1 

paternal relatives of the deceased are to be preferred to his 
niaternal relatives^ nor to grandparents, as, by the bpmtion 
of a former rule, the brothers and sisters and their issue will 
represent the deceased^s father, if he, too, be dead. Thus, if Example 
A purchase a fee simple and die, leaving a grandfather and 
a nephew by a deceased brother, the nephew, though but in 
the third degree of relationship, will succeed in preference to 
the grandfather, who is in the second. 

The new rule also diminishes the importance of another Line of 
• • dosconti 

question, which frequently arose under the old law. When 
seisin made the stock of descent, it was often of the first 
importance to know in what way the deceased had come by 
his estate. For if he had acquired it as heir, and had left no 
descendants, the succession of his collateral heirs would depend 
upon whether he had inherited through his father or his 
mother. Suppose, for example, A had died intestate, leaving Example 
an uncle by his father^s sid^ and two nieces by his mother’s, 
then, if he had inherited his estate from his father, his uncle 
would be his heir, if from his mother, his nieces would inherit 
as parceners \ And this question may still be raised, if, as 
is provided by Lord St. Leonards' Act 2, resort is had to the 
person last entitled, as the stock of descent, on failure of 
the heirs of the purchaser. But, in the normal case, where 
descent is traced from the purchaser, the Act of 1833 declares, 
as we have seen, that preference shall always be given to the 
paternal ancestors and their descendants 

It is not a rule of law, but a consequence of the rules of 
law, that the preference accorded by the same section to the 
male ancestors of each branch and their descendants over 
the female ancestors and their descendants, is more apparent 
than real. To take the simplest case. A dies intestate and 
without issue, leaving only cousins by the father's side. To 

* Co. Litt. 19 a. • 99 & 93 Viet. (1859) c. 35. § 19. 

» 3 & 4 Will. XV. (1833) o- § 7- The failure of paternal ancestors 
may be inferred by a jury from reasonable grounds of presumption 
{Qreavea v. Greenwood (1877) a D. 989). 
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establish their descent^ these cousins will have to show their 
relationship to the common male ancestor^ viz. the grand- 
father^ who, and his descendants^ are to be preferred before 
the grandmother and her descendants. Sut^ in all probability, 
these cousins will be descendants of the grandmother as well 
as of the grandfather, though it is possible, of course, that 
they may be the descendants of the grandfather by a former 
or subsequent marriage. The real hardship (it would seem), 
inflicted by the rule, occurs when the mother of the intestate 
is postponed to his remote paternal relatives. But this con- 
sequence is in accord with the general principles of English 
land law. 

(v) The mother of the more remote male anceetor^ paternal or 
maternal^ and her deecendanU^ is preferred in all cases to the 
mother of the less remote and her descendants. (Inheritance 
Act, § 8.) 

This rule, which is of very slight importance in practice, 
is said to be justified by feudal principles, the presumption 
being, that the mother of the more remote ancestor is more 
likely than the mother of the less remote to be of the blood 
of the purchaser. The subject will be found discussed, in an 
incidental and rather unscientific manner, by Blackstone in 
reference to the case of Clere v. Brook^; and Blackstone^s 
opinion is now declared by the statute to be law. There does 
not appear to be any modem case in which the doctrine has 
been applied \ 

(vi) Collaterals of the ha f blood may inherit — next after any 
relation in the same degree <f the whole blood and his issue j where 

‘ Comm. (4th ed.) II. p. 338 seq. * (157a) Plowd. 450. 

’ Greaves t. Greenioood (1877) a Ez. D. 289, quoted by Williams (fieal 
Property, 17th ed., 213 u), does not really apply the doctrine at all. It 
merely decides that reasonable presumption of the absence of superior 
clahns in an old pedigree may be accepted by a jury as proof. In the 
case of Danier v. Lowndes (1838) 5 Bing. N. C. p. 169, it was probably 
alluded to by G. J. Tindal. But neither at that stage of the case, nor at 
the first trial, does the point seem to have been consider material. 
At the first trial, in fact, the Chief Justice speaks of the point as 
unnecessary to be decided (z Bing. N. 616. See report on bill of 
exceptions, in 4 Bing. N. 0 . 478). 
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tie common ancestor is a male^ and next after the common ancestor 
where the latter is a female, (Inheritance Act, § 9.) 

The' admission of the half blood is one of the most radical 
changes effected by the Inheritance Act. Under the old law, 
the half blood could never inherit; and to such an extent 
was the doctrine carried, that, even if A purchased lands in 
fee simple and died intestate, leaving two sons, B and (7, 
by different wives, and B^ the elder, took seisin in deed and 
likewise died intestate and without issue, the younger son, 
could not inherit, though he was notoriously of the whole 
blood of the purchaser, his father. For, according to the rules 
which then prevailed, he had to make himself heir to his 
brother, not to his father ; and, as to his brother, he was 
of the half blood But, equally under the first as under the 
sixth rule as above stated, he would now be entitled to 
inherit. 

The last half of the rule on the subject of the half blood 
seems, at first sight, somewhat puzzling and arbitrary. But, 
if carefully examined, it will be found to be merely a con- 
sequence of the preceding canons of descent, not a substantive 
rule. For, suppose A to purchase land in fee simple and die 
intestate and without issue, leaving full brothers and sisters, 
half-brothers by the fatheris side, and half-brothers by the 
mothers. His heir will be his father, if living; if he be 
dead, his eldest full brother as representing his father, and, 
on his dying intestate and without issue, his other full 
brothers and sisters in the legal order. Failing these, resort 
is then had to the brothers of the half blood on the fatheris 
side {fratres consanguinei) as representing the father y by virtue 
of rule 3. But, on their failure, and that of all other 
paternal relatives, resort is then, by rule 4, had to the 
mother, failing whom, those of her descendants who have 
not yet inherited are called by virtue of rule 3- But these 
can be none other than A*^ half-brothers by the motheris 
side, {fratres uterini)^ her other issue being also the issue of 

> Co. litt. 14 b. 
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A's father, and^ as such^ already exhausted. Thus we have 
established as the order of succession — 

1. A*s father, 

2. A ^6 whole brothers and sisters and their issue, 

3. A^s half-brothers on the father^s side and their issue, 

4. A*s mother, 

5. A*s half-brothers on the mother^s side. 

And this will be found to be precisely the order indicated 
by the section. 

Before we leave our consideration of the Inheritance Act, 
there are three points which should be carefully noted : — 
Descent of The first is, that the rules which have just been quoted, 
ui\l as regulating the descent of an estate in fee simple, govern 
also, but to a limited extent, the descent of an estate tail. 
No one can succeed to an estate tail who is not actually a 
descendant of the first donee ; therefore, no rules of inheri- 
tance governing the succession of ancestors and, consequently, 
collaterals, can affect the descent of estates tail. To an estate 
held in special tail, no one but a descendant of the specified 
marriage can succeed ; therefore, all issue of the donee by any 
other marriage may be treated merely as non-existent. An 
estate tail limited to persons of a particular sex can only be 
inherited by persons who can trace their descent from the 
first donee exclusively through that sex; to this extent, 
therefore, the rules of inheritance affecting a fee simple are 
modified. But, save. where modifications are necessarily 
introduced by the terms of the gift in tail, the ordinary 
rules of inheritance will prevail. Thus, to an estate in tail 
general, the eldest son of the donee and his issue will succeed 
before the second son or his issue, the issue of all his sons 
before his daughters or their issue; and so on. 

Deaths The secoud point is, that the Inheritance Act and its 
1834, amendment'only govern the descent of inheritances occasioned 
by deaths occurring after December 31, 1833 
to these it will not apply, if the descent is to be traced by 
' 3 & 4 Will. IV. c. 106. § zx. 
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virtue of a limitation to the heirs (as purchasers) of any one 
contained in any instrument coming into operation before 
January i, 1834, even though the person to whose heirs 
limitation is made should die after that date^. All such 
cases will be governed by the old rules of inheritance ; and, 
as there is no reason why such cases should not occur in 
practice for many years to come it will be well here just to 
recapitulate the points in which the statutes of 1833 and 185Q 
have altered the old law. 

(i) The purchaser, or, failing him, the person last entitled, 
is now the stock of descent. In cases not covered by the 
Acts, descent will be traced from the person last seised. 
(Ante, pp. 195-7-) 

(ii) Formerly, a conveyance by a man to himself or a devise 
to his heirs was inoperative ; now it constitutes him or them 
'purchasers,^ and, therefore, stocks of descent. In the case of 
a limitation to the heirs of a stranger, as such, the stranger is 
deemed the purchaser. (Ante, p. 196.) 

(iii) Brothers and sisters no longer inherit directly, but 
through the common ancestor, to whom, if of the male sex, 
they are postponed. (Ante, p. 200.) 

(iv) Lineal ancestors may now inherit ; by the old law they 
were entirely excluded. (Ante, p. 199.) 

(v) - The half blood may now inherit, after failure of the 
whole blood ; formerly they were entirely excluded. (Ante, 
pp. 0 , 02 - 4 ) 

(vi) Descent may be traced through an attainted person 
who has died before the person whose death caused the descent. 
(Ante, p. 200 n.) 

This last provision of the Act may still be important; 
inasmuch as the Forfeiture Act, 1870®, is not retrospective. 
It will be observed that the Inheritance Act only allows 
descent to be traced through a deceased traitor or felon. Thus, 


Diffor- 
Titles 
tHjfcweeii 
the old 
and the 
new law. 

Stock of 
descent. 


Convcj'- 
ance to tlio 
conveying 
party, or 
to ‘heii*8.’ 


Collateral 

succes- 

sion. 


Succession 
of ances- 
tors. 


Half 

blood. 


* 3 & .4 Will. IV. c. io6. $ 19. 

* In fact, the adoption of the purchaser as the stock of descent makes 
it all the more likely that they should occur. 

’ 33 & 34 Viet. c. 93. § I. 
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suppose Aj purchaser of an estate in fee simple^ to die 
intestate and without issue in 1 875, leaving a brother who had 
been attainted of felony and condemned to penal servitude 
in 1865, and a nephew, son of that brother. Neither by 
virtue of the Inheritance Act nor of the Forfeiture Act could, 
it is conceived, either the brother or the nephew claim the 
inheritance 

The third and last point to be noticed is, that the Inherit- 
ance Act, in spite of some rather loose expressions in the first 
section^, has not put an end to local variations in the rules 
of Inheritance, such as the descent to all sons in gavelkind, 
or the descent to the youngest son in Borough English It 
merely alters them in the points expressly established by the 
Act as innovations on the old law. The extreme difiiculty of 
applying some general rules to local customs, while leaving the 
custom to prevail in other respects, is well illustrated by the 
case of Muggleton v. Barnett^ decided in 1857 The plaintiff 
claimed copyholds to which the custom of Borough Englisli 
applied. The manorial custom was proved to be, that on 
failure of the issue of the person la^t seised ^ the land descended 
to his youngest brother, and, failing him, to his youngest son. 
There was also evidence of a descent to the youngest son of 
an uncle. But, by the terms of the Inheritance Act, the 
descent had to be traced from the purchaser. The plaintiff 
was the youngest son of the youngest brother of the purchaser ^ 
but he was the youngest son of the youngest brother of the 
g^eat-grandfather of the person last seised. He contended 
that the Inheritance Act put the purchaser for all purposes in 
the position of the person last seised, or, failing that contention, 
that the evidence of * junior right’ was sufilcient to warrant 
a presumption of the existence of a general rule in the manor 


^ The stateipent of tlie late Mr. Challis, in his veiy learned work, The 
Lcno qf Real Pmperty (and ed., p. 0x3), that the Act of 1870 has rendered the 
loth section of the Inheritance Act superfluous, was, it is suggested, made 
witiiout due consideration. 

■ 3 & 4 Will. IV. (1833) c. ip6. S X. 

« a H. & N. 653. 


’ As to these, see ante, pp. 33-5. 
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in favour of succession by juniority. But the Court, though 
much divided in opinion, held that the Act only adopted the 
purchaser for the simple purpose of making him the stock of 
descent, not of substituting him for the person last seised in 
the interpretation of customs, and that a custom could only be 
proved by showing that it had been acted upon 

(J) As has been previously stated, the rules of descent Copyhold 
in copyhold tenure are determined by the particular loca^ 
custom, subject to the general principles introduced by the 
Inheritance Act ^ and Lord St. Leonards^ Act The case of 
Muggleton v. Barnett the facts of which have just been given, 
illustrates so clearly the working of this rule, that further proof 
of it is needless. It may be useful to remark, however, that 
this case, and the later case of Smart v. Smart seem to decide 
conclusively that a manorial custom of descent, which varies 
from the common law, will be construed strictly, that it will 
not be extended by analogy to cases which fall outside its 
literal terms, and that no evidence but that of actual admit- 
tances by virtue of the custom, will be accepted as proof of 
its existelice. 

The fact that the statute of Q,uia Emptares ^ does not apply Admit- 
to copyholds, is, doubtless, responsible for the survival, iujhe^he^r. 
copyhold inheritance, of an interesting feature which once 
applied to all inheritances. As against all other persons but 
the lord, the heir^s title commences from the death of his 
ancestor, for the Land Transfer Act, 1897, has no application 
to copyholds But, in order to qualify himself to act as a 
tenant of the manor, the heir must obtain admittance from 
the lord. As this ceremony is usually accompanied by the 
payment of a fine, the heir who was not anxious to sit on 
homages might very well desire to postpone his admission till 
circumstances made it incumbent on him to obtain formal 

* See the Note on this case in Appendix (B) to Williams on BmlI 
Property, 

® 3 & 4 Will. IV. (1833) c. 106, • aa & 23 Viet. (1859) c. 35. 

* (1857) a H. & N. 653. » ® (1881) 18 Ch. D. 165. 

* 18 Edw. I. (1390) 0. X. ’ 60 & 61 Viet. 0. 65. $ I (4). 
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evidence of his title. But this contingency is provided for 
by the existence of various customs, which impose severe 
penalties upon heirs who neglect to claim admittance within 
a reasonable time. Where there is no special custom, by a 
curious generalization which, in effect, constitutes a rule of 
common law, the lord may, after due proclamation at three 
successive courts, seize the tenement into his hands quousque^ 
i. e. until an heir appears and claims admittance It should 
be carefully remembered that the fine is not due until the 
admittance has taken place The lord cannot, therefore, 
refuse to admit the claimant, on the ground that he has not 
tendered his fine. He must admit him first, and then sue 
for the fine or, if the admitted tenant is an infant, he may 
seize the land again quousqucy under the special provisions of 
a statute of the year 1830^ In the ordinary way, a lord 
seizing qumisque is not bound to account for the profits of the 
land ® ; but a lord seizing under the statute of 1 830 can only 
hold until the incomings of the land have paid the fine and 
costs ®. 

On the other hand, if a lord refuses improperly to admit 
a new tenant, he may be compelled by mandamus, issued by 
the Queen^s Bench Division, to do so. There was at One time 
an indisposition on the part of the Courts to grant a mandamus 
on behalf of an heir, on the ground that he had, even before 
admittance, all his rights against every one but the lord But 
it has now been settled that a mandamus will lie for the heir, 
as well as for any other person claiming admittance 

* Stated by Lord Abinger, C. B., in Tunniing v, Mmcott (1844) la M. & W. 
83a. The lord cannot claim an absolute forfeiture on failure of heirs to 
seek admittance, unless there be a special custom to that effect (Salisbury’s 
Case (i66a) i Levinz, 63, admitted as good law in Tarrant y. Hellier (1789) 
3 T. R. at p. 179). 

* Bex V. Lard qfthe Manor qf Hendon (1788) a T. R. 484. 

* Begina v. ^eUedey (1853) a E. & B. 924. 

* II Geo. IV. & I Will. IV. c. 65. § 6. 

* Underhill y. Kelsey (1609) Oro. Jac. 206, 

* II Geo. IV. & I Wm. IV. c. 65. § 6. 

' Bex y. Bennett (1788) a T. R. 197. 

* Bex y. Brewertf Cb. (1824) 3 B. & C. 17a. 
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Whatever doubts may have formerly existed it seems now Enfran^ 
to be beyond question, that both customary freeholds and nient] 
copyholds cease, upon enfranchisement, to be affected by 
customary rules of descent, at least when the enfranchisement 
takes place under the Copyhold Act, 1894-. 

(c) We have now only to deal with the distribution of Lt^aseiioM 
leaseholds. Leaseholds, like all other personalty, pass on the ^ 
death of their owner, whatever the terms of his Will, to hi^ . 
personal representatives. These may be either (i) an executor 
or executors, when he has made a Will and named (directly or 
‘ according to the tcnour a person or persons to carry it out ; 

(ii) an administrator or administrators, when he has made 
no Will, and the Court is, therefore, obliged to appoint a person 
or persons to administer his estate ; (iii) an administrator or 
administrators ^wiili the will annexed,^ when he has made 
a W^ill, but has not, directly or indirectly, named any one to 
carry it out, or, if he has done so, the person or persons so 
named have refused or been unable to take up the office. 

If there is an executor willing to act, the Court, upon being 
satisfied of the regularity of the Will, issues to him a ^ Probate^ 
or official copy thereof, which is his formal title to deal with 
the testator^s property, though his right acemed immediately 
on the testator’s death. If recourse must be had to an 
administrator, he is appointed by the Court, which grants him 
‘ Letters of Administration,’ with or without a Will annexed 
(as the case may be). The title of the administrator only 
begins with the issue of the Letters of Administration ; but, 
having begun, it relates back to the death of the intestate, so 
that he can enforce any rights which have accrued in the 
interval. 

To the personal representative of the deceased leaseholder Statutt? of 
belongs the power of disposing of his leaseholds for payment tion. 
of the deceased^s debts, and, in the event of his having left 

1 Elton, Copyholds f and ed., p. 137 and n. I cannot trace the reference to 
Go. Litt. 110 b. 

* 57 & 58 Viet. c. 46. § ai (i) (c). 
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a Will, his legacies. But, subject to these contingencies, and 
‘to. the possibility that the leaseholds may have been specifically 
bequeathed, or included in a general bequest to any particular 
I)erson or persons, they will have to be distributed, along with 
the rest of the deceased^s personalty, amongst his next of kin, 
in accordance with the Statute of Distribution’. It is the 
effect of this statute which we have now to summarize ; and, 
as in the case of the inheritance of socage estates, it will be 
well to state that effect in the form of simple rules. 

(i) TAe permi whose next of kin are to he sought is always the 
person last entitled ; there is no question of purchaser or person 
last seised. (Statute of Distribution, § 5.) 

(ii) If the intestate leave a widoiv and issue^ the widow takes one- 
third ^ and the issue the remaining two^thmls equally between them 
PER STIRPES, i.e. the descendants of a deceased child will repre- 
sent their parents or ancestors. (Statute of Distribution, § 5.) 

This rule is easily intelligible. Supposing A to die intes- 
tate, . leaving a widow, a daughter, and three grandchildren 
by a deceased son. The widow takes one-third, the daughter 
one-third, and each grandchild, irrespective of age or sex, 
one-ninth. As the Roman arrangements, on which the 
ecclesiastical law of Distribution was mainly based, gave 
the widow no share in her husband^s estate, her share of one- 
third was very probably borrowed from the law of dower. 
But, in the case of personalty, the widow takes her share 
absolutely, not for life. 

(iii) If there are no issue of the deceased living at his deaths 
the widow takes one half; if the deceased left no widow, and 
issue survived him, the latter take all, per stirpes (Statute 
of Distribution, §§ 6 and 7.) 

^ 23 & 23 Car. II. (1670) c. 10 ; explained by 29 Car. II. (1677) c. 3. $ 25, 
and both made peipetual and amended by i Jac. II. (1685) <$• ^7* $ 7* It 
was formerly the rale that an executor might retain undisposed of personalty 
for his own benefit. But the rule was abolished by ii Gieo. IV. & i 
Will. IV. (1830) c. 40. An estate pur outer vie is distributed as personalty, 
when there is no special occupant (14 Geo. II. (1740) c. 20. t 9). 

* The Act, which is very badly drawn, speaks only of < children' in 
§ 7 ; but there can be no doubt that representatives of deceased children 
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With regard to the succession of issue, an opinion was for 
some time held, that the doctrine of representation only applied 
when the claimants were of unequal degree of relation- 
ship to the deceased. Thus, if A died intestate, leaving 
a daughter, two grandchildren by a deceased son, and three 
by a deceased daughter, it was admitted that (subject to the 
widow^s rights) the estate would go, as to one-third to the 
daughter, as to another third, equally between the two 
children of the deceased son (i. e. one-sixth each), and, as to the 
remaining third, equally between the three children of the 
deceased daughter. But it was said that when all the 
claimants were of equal degree, e. g. in the case put, if there 
had been no surviving daughter, they would take ][ier capita^ 
that is, equally. But this doctrine was decisively overruled 
by the late Vice-Chancellor Wickens in TrmU^ decided 
in 1871 

(iv) An^ child of the deceased^ other than his heir at law^ who Hotchpot. 
has received an advancement from the deceased during his Ifetime^ 
musty if he claims a share of the estate to be distnbtitedy bring 
this advancement into account, so that the shares of all the 
children may be made equal. (Statute of Distribution, § 5.) 

This rule, known as the ^hotchpot* rule, and said to be 
founded on the custom of London, has given rise to certain 
difficulties, with regard to which the following points have 
been decided: — 

{a) The provision binds representatives of deceased children, 
e. g. grandchildren claiming through a deceased son must 
bring into account an advancement made to their father 

if) It does not operate to enlarge the share of the widow, 
i. e. the widow takes one-third of the actual estate of the 
deceased, no more^. 

(c) It only applies to advancements by a father ; advance- 

are included. The textbooks, e. g. Blackstone, Burton, Williams (Executors^ 
do not seem to notice the point. 

^ e. g. Williams, Eacecuiton, 9th ed., p. 1368. * L. R. 13 Eq. 286. 

• Proud V, Turner (1729) a P. Wms. 560. 

* Kircudbright v. Kircudbright (i8oa) 8 Ves. Jr. 51. 

P 2 
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xnents by a mother to one of her children are not taken into 
account in distributing her estate ^ 

{d) The exemption of the heir at law from the necessity of 
bringing an advancement into hotchpot extends only to an 
advancement of land ; in respect of personalty, he stands on 
the same footing as other children. 

This point, though left vague by the early part of the 
section, is placed beyond doubt by the concluding words, and 
has been recognized by legal decision 

(v) Tailing issue of the deceased^ the share which they 
would have taken is divuled equally amongst his next of kin^ 
i. e. among those of his relatives who occupy the nearest degree 
of hlood-relationship to him, (Statute of Distribution, §§ 6 
and 7.) 

Thus, if the deceased left a father, all the estate will go 
to him 3 ; if a mother, but no father, she shares equally with 
the brothers and sisters and their representatives, by virtue 
of a special statute According to principle, the father and 
mother ought to share equally where both survive, now that 
the Married Women’s Property Acts have constituted her a 
feme sole in respect of property. But it is unlikely that the 
Courts will take that view without express legislation. If 
the deceased left no parents, his brothers and sisters will 
share his estate equally ; and the issue of any of them who 
may have died in his lifetime will represent their parents. 
But the right of representation among collaterals is expressly 
stopped by the Act at the children of brothers and sisters; 
and, even in their case, it only applies if there be a brother or 
sister of the deceased living Beyond brothers and sisters, 
the nearer degree rigidly excludes the more remote ; so that 
a grandmother, who is in the second degree, takes all to the 
exclusion of an aunt, who is in the third A very curious 

^ jffoW V. Frederick (^126) 2 P. Wins. 356. 

* Kircudbright v. Kircudbright (i8oa) 8 Ves. Jr, 51. 

* Blackborwgh ▼. Davis (1701) i P. Wms. 40. 

* I Jac. II. (1685) c. 17. § 7. * Walsh v. Walsh (1695) Prec. Ch. 54. 

* Blackborough T. Davis (1701) i P. Wms. 40. 
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survival of the old doctrine, that between brothers there 
is but one degree of relationship, has led, however, to the 
rule that brothers and sisters and the children of deceased 
brothers and sisters exclude grandparents altogether ; and the 
rule, though anomalous, is too firmly fixed to be questioned 
A grandfather by one parent and a grandmother by the other 
share equally ^ ; and the half blood equally with the whole 
There is, of course, no preference of age or sex in the dis- 
tribution of personalty. 

The local customs of distribution in London and York 
and certain other places were expressly saved by the Statute 
of Distribution ; but it is provided by the amending Act that 
this saving only applies to the distribution amongst next of 
kin, not to the rights of the administrator The exceptional 
customs were, however, abolished by statute in 1856 

It must be remembered that the claims both of the heir 
and of the next of kin on intestacy are now modified by the 
provision for the widow made by the Intestates^ Estates Act, 
1890 % referred to in a later chapter 

^ Evelyn v. Evelyn (1754) 3 Atk. 762. 

^ JJfoor V. Barham (1723) cited in Blackbarough v. Bavis^ i P. Wins, at p. 53. 

Watt V. Crooke (i6go) 2 Verii. 124 ; Shower, P. C. 108. 

* I Jac. II. (1685) c. 1 7. § 8. * 19 & 20 Viet. c. 94. 

® 53 & 54 yict. c. 29. ^ Post, cap. xvi. 
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CHAPTER XIII. 

2. ESCHEAT AND FORFEITURE. 

We have seen ^ that the principles o£ tenure require that an 
inheritable estate shall, on failure of heirs capable of succeeding, 
return to the creator of the estate or his representatives. 
Before the passing of the statute Quia Emj)tore8^^ this rule 
was merely an example of the doctrine of reversion, applied 
to the particular case of a fee simple. But, as the last men- 
tioned statute forbade the future creation of reversions on fees 
simple, the theory soon became established, that the existing 
reversions upon fees simple were not estates or interests in 
reversion, but merely seignories, with possibilities of escheats. 
The impetus given to alienation by the statute Quia Emptores, 
afterwards strengthened and completed by the Statute of 
Wills ® and the Act to abolish Feudal Tenures must have 
enormously diminished the number of escheats, and thereby 
further emphasized the difference between a reversion (which, 
except in the case of an estate tail, no act of the particular tenant 
could destroy) and a chance of escheat, which could be defeated 
by alienation inter vitm or by devise. Moreover, the com- 
parative infrequency of escheats, combined with the im- 
possibility of creating them de novo by alienation subsequent 
to the statute Quia Emptoree, produced an ever increasing 
difficulty in proving claims to the incident. And so, the lapse 
of escheats to the Crown, which, as ultimate lord, according 
to feudal theory, of all land within its dominions, siood 

* Ante, pp. 7-9. * 18 Edw. I. (1990) c. i. 

• 3a Hen. VIII, (1540) c. i. * la Car. II. (1660) c. 94. 
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always ready to claim in default of prior title, grew more and 
more frequent. The great advantage enjoyed by the Crown 
consisted in the fact that no positive proof of its title was 
necessary. Let it only be established that the deceased tenant 
in fee simple had died intestate and without heirs, and the 
Crown was at once presumptively entitled. If any inter- 
mediate lord claimed the escheat, it was for him to prove his 
claim ; and this, it is to be feared, was not always an eas) 
thing to do, in the face of the opposition of the Crown es- 
cheators, whose incomes probably depended on the success 
with which they established the claims of the Crown ^ To Coj>yh.»i<i 
this rule, however, one substantial exception existed, in the 
case of copyholds. There the system of keeping records of 
the state of tenancy on the manorial rolls, and the right of 
the lord to insist on admittance of the heir, rendered the 
enforcement of escheat a simple process, with which the royal 
officials had nothing to do. For, though the Crown might 
claim the escheat of a manor, it could not claim the escheat 
of a copyhold within the manor without showing the title of 
the lord, which would, of course, have been fatal to its claims 

It was very early the practice of the royal officials to hold inquoHiR 
inquiries or ^ inquests of office ’ upon the death of any notable 
person, with a view to discovering the existence of escheats, 
wardships, and other valuable perquisites; and, by ancient 
prerogative, the Crown was entitled to the assistance in the 
inquiry of a jury of sworn neighbours, whose verdict in fact 
constituted the title of the Crown to the escheats declared by 
it. This once oppressive privilege ultimately became the great 
safeguard against undue claims by the Crown ; and statutes 
of the fifteenth century by prohibiting any dealings with the 

* 34 Edw. HI. (1360) c. 13 ; 36 Edw. III. (1362) c. 13. ('Grievous com- 
plaint that the king hath heard by his people of his escheators and their 
evil behaviour.') 

* Unless the manor was held directly by the Crown. 

» 8 Hen. VI. (1429) c. 16 ; 18 Hen. VI. (1439) c* The rule is renewed 
by the Escheat (Procedure) Act, 1887 (50 & 51 Viet. c. 53), but modified 
to permit of waiver of the Crown's ri^ts in favour of relatives, without 
office found. 
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land by the Crown until after ofiSce found, virtually rendered 
it an essential preliminary to the enforcement of any royal 
(jlaim by escheat. The same statutes gave power to any party 
grieved to traverse the inquests ^ ; and when, by later legis- 
lation the jury were compelled to find of whom the lands 
claimed were holden, the procedure by inquest of office became 
a real safeguard against oppressive claims. It has been 
remodelled very recently by the .Escheat (Procedure) Buies, 
1889^, issued by the Lord Chancellor, in pursuance of the 
Escheat (Procedure) Act, 1887^. 

A private person enforces his claim to an escheat of a legal 
fee simple in the ordinary way, viz. by an action in the nature 
of ejectment against the actual tenant '’'. As the escheat 
actually puts an end to the escheated estate, all interests 
derived out of the latter will necessarily be avoided, the 
claimant being entitled to treat as a hostile party any one in 
occupation of the land It will be another of the difliculties 
attendant upon the application of section 4 of the Intestates^ 
Estates Act, 1884*^, which professes to subject incorporeal 
hereditaments and equitable interests to the law of escheat, 
to know how claims under the section are to be enforced. It 
need hardly be said that the age of the title under which the 
escheat is claimed is no objection to its validity ; provided only 
that the claim is enforced within the statutory period from 
the death of the intestate. 

Forfeiture difEers from escheat, in "that it takes place in- 
dependently of the failure (actual or fictitious) of the heirs of 
the tenant, and, in some cases, independently of the claims 
of reversioners. Since the abolition of forfeiture for excessive 

* 8 Hen. VI. (1439) c. 16 (6). 

* 2 & 3 Edw. VI. (1548) c. 8. The provision is expressly re-enacted by 
the Escheat (Procedure) Act, 1887 (50 & 51 Viet. c. 53), § 2 (2). 

’ Printed in W. N. for Aug. 3, 1889. 

^ 50 & 51 Viet. c. 53. The necessity for holding an inquest does not 
appear to have been abolished by 22 & 23 Viet. c. 21 (Queen's Remem- 
brancers' Act, 1859), § 25. 

® See the old writ in Fitzlierbert, N. B. 144 E. F. • ib. 144 M. 

47 & 4^ Viet. c. 71. 
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feoffments treason, and felony and its virtual abandonment 
in cases of outlawry claims to forfeiture of lands, other than 
for breach of express condition, have become somewhat rare ; 
but there are still several cases in which they may arise. The 
following are the most important : — 

(i) Alienation in Mortmain. It has for centuries been the Mortmain, 
policy of English Law, to prohibit the accumulation of lands 
by individuals or bodies who would withdraw it from cirouia- 
tion. The various ecclesiastical foundations were the first 
great offenders in this respect, and there can be no doubt 
that they are the delinquents aimed at in the earlier Mortmain 
statutes ^ Religious foundations rarely parted with lancls 
which came to them'* ** ; and, what was at first even more 
important to the Crown and other great landowners, they 
gave no opportunities for claiming escheats, wardships, mar- 
riages, reliefs, and many of the other feudal incidents which 
formed at one time an important part of a great land- 
owner^s revenue. Later on, it was discovered that the same 
unfortunate consequences resulted from the acquisition of lands 
by trade gilds, municipal burgesses, colleges, and other bodies, 
whose common characteristic was that they had perpetual 
succession and a fictitious personality, which enabled them, 
though really composite bodies, to act more or less as in- 
dividuals. And so the prohibition against alienation in rnort- 
main, which at first had only referred to the ^ dead hand ^ of 
the saint, was gradually extended to cover all cases in which 
land was alienated to a corporation, i. e. a body having per- 
petual succession, and a fictitious personality®. 

* 8 & 9 Viet. (1845) c* §4* “ 33 & 34 Viet. (1870) c. 33. 

** Outlawry in eivil proceedings was, in fact, abolished by the Civil 
Procedure Acts Repeal Act, 1879 (4a A 43 Viet. c. 59. § 3) ; but in 
criminal proceedings it is still theoretically possible. (Statute Law 
Revision Act, 1888 (51 Viet. c. 3), § i.) 

* 9 Hen. III. (1325) st. I. c. 36 ; 7 Edw. I. (1279) st. II. preamble, &o. 

* e. g. It was very doubtful if they had power to do so. (Stat. West. II. 

13 Edw. I. (1385) 0* 41.) 

* It would, of course, be a gross anachronism to speak of a * corporation ' 
in connection with statutes of the thirteenth century. But the important 
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Licence in The prohibition against mortmain was from the first 
mortmain, being relaxed^ by the licence of the crown and 

all the mesne lords of the estate which was proposed to be 
^amortized’; and this rule has been retained by recent 
legislation, with* the exception that the licence of the mesne 
lords is no longer necessary By the Mortmain and Charit- 
able Uses Act, 1888^, it is now provided that upon any 
assurance of land ^ to or for the benefit of . . . any corporation 
in mortmain^ (not duly authorized by licence), the land shall 
be forfeited to Her Majesty. But the ^rima facie right of 
the Crown may be defeated by entry on the land by a mesne 
lord of whom the land is directly held, if such entry is made 
within twelve months of the date of the assurance; and, if 
the land is held of more than one mesne lord in gradation, 
each mesne after the direct lord has six months in which 
to enforce his claim, after the expiry of the right of his 
inferior. It is expressly provided by the Act, that rents and 
services due in respect of the forfeited land are not to be 
extinguished by the forfeiture 

Charitable Assurances in mortmain must be carefully distinguished 
uses. from assurances for charitable uses, which do not occasion 
forfeiture, but, except where expressly permitted, are merely 
void. Such assurances will be dealt with in a later chapter^. 
Lapse. (ii) On failure to present to a vacant ecclesiastical hen^ce. 

It being obviously to the interest of the community that the 
public provision made- for the conduct of ecclesiastical duties 
shall not be allowed to lie idle, the patron of a vacant living 
who does not duly exercise his right to present a candidate 
to the bishop forfeits, or runs the risk of forfeiting, his right. 
The period allowed the patron is six months from the occur- 

notion of * corporateness ' is clearly recognized by the Mortmain statute 
of 139X (15 Bio. II. 0. 5). 

* Apparently Edward I had to promise to grant no licences without the 
consent of the mesne lords (so-called statute of 34 £dw. I. si. III. ann. 1306). 
But the same reasons which led to the loss of escheats by mesne lords 
rendered it difficult to prove their rights in the matter of mortmain, and 
they were abolished by 7 ft 8 Will. III. (1696) c. 37. 

* 5 ^ & 5 ® VIct, c. 4a. § I. • ib. 53. * Post, cap. xvii. 
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rence of the vacancy^. If during that period he does not 
present^ the turn lapses to the bishop of the diocese. If the 
bishop fails for a similar period to present, the archbishop has 
the right ; on a similar failure by him, the turn lapses to the 
Crown * But it is to be noticed that the rights of the bishop 
and archbishop, which arise only from the forfeiture, are 
absolutely defeated by the expiry of the time limited for their 
exercise ; while, on the other hand, the right of the patron may 
be exercised at any time before the actual filling up of the 
benefice It is said, but on somewhat doubtful authority, that 
the patron^s right is lost absolutely, so soon as the right of the 
Crown has arisen A person who claims the right to present 
on more than one ground, e.g. a bishop as both patron and 
ordinary, has but the one turn of six months. The rule of for- 
feiture did not apply to donative benefices, in which the patron Donatives, 
not merely presented but actually collated and invested the 
clerk®. The somewhat anomalous prerogative right of the 
Crown to present to a benefice vacant by the promotion of its 
holder to a bishopric, may also be reckoned an instance of for- 
feiture, though it is hard to see where the patron^s neglect arises. 

The right does not arise on a promotion to a colonial bishopric ®. 

(iii) On eimoniacal dealings. It is one of the peculiarities Simony, 
of English Law that, although advowsons and even single 
presentations to benefices are legally saleable yet any pre- 

^ Cate 8 hy *8 Caao (1606) 6 Rep. 61 b. It was there decided that the six 
months in question 'wero six calendar months. If the vacancy occur by 
reason of deprivation or other act of ecclesiastical authority, the patron’s 
six months only begin to run fi'om the time at which he receives notice 
from the bishop. Leak v. Episcopum Coventry (1600) Cro. Eliz. 81 1. 

^ 6 Rep. 6a. 

* Booton v. Biehop qf Rochester (1618) Hutton, 24. A benefice is filled up 
by collation, without institution. 

* Cumber Y.Episcopum Chichester (1609) Cro. Jac. 216. But it was admitted 
that if the patron's clerk is actually inducted, and dies or is deprived, or 
even resigns without covin, the Crown's turn is lost. And see Booton v. 

' Bishop qf Rochester, and CoUy. Bishop of Coventry, &c. (1612) Hobart, 140. 

* Fairchild v. Gatre (1605) Yelv. 60. Donatives are now abolished 
(Benefices Act, 1898, 61 & 62 Viet. c. 48. § 12). 

* The Queen v. Mm (Megs (1857) 8 £. & B. 610. 

^ A presentation cannot now be sold unless it is the whole interest of 
the vendor (Benefices Act, 1898, § i (z)). 



220 


MODERN LAND LAW. 


Part IT. 


Rex V. 
Rishnp of 


sentation which can be proved to be influenced by pecuniary 
motives is not only void, but effects a forfeiture of the turn 
to the Crown. The offence of simony may be broadly defined 
as the giving or receiving of any material advantage in return 
for spiritual promotion, and this whether the advantage be 
actually received or only stipulated for^. The definition 
includes, of course, all grosser forms of bribery; but transactions 
which at first sight seem innocent have also been decided to 
be simoniacal. An excellent illustration is to be found in the 
case of Bex v. the BMop of Oxford^ decided in 1806^. The 
chapel ry of B had been detached from the parish of A at the 
beginning of the fifteenth century, and endowed with the 
small tithes of the township in which it was situated. This 
arrangement was embodied in a deed of the year 1428, which 
had, however, long been forgotten, and, instead of the small 
tithes, a fixed salary of £40 a year had been paid to the 
chaplain. By some means, not stated in the report, the 
patronage of the chapelry had been vested in the inhabi- 
tants of the township, and they had, on the occasion of a 
vacancy, elected one Pearson to the office. But it seemed 
that, shortly before the election, the existence of the deed of 
1428 had been rediscovered; and an inclosure award made 
in 1797 had expressly reserved the chaplain's rights under it. 
At the election of Pearson, the inhabitants, fearing that the 
claim to tithes would be enforced against them, induced him 
to sign an agreement by which he agreed to accept an increase 
of £30 a year in the salary, in lieu of any claim to tithes. 
As there was every probability that the claim to tithes, if 
enforced, would bring in about £130 a year, it was clear that 
this agreement virtually offered the electors a release for an 
indefinite period of a legally enforceable claim to £60, in 

^ Accordihg to the strict intoipretation of 31 Eliz. (1589) c. 6. § 46, % 
a presentation can be forfeited for simony even though neither the 
patron nor the clerk were aware of the corrupt bargain. Bw v. Trussel 
(1667) X Sid. 339 ; Baker v. Rogers (1600) Cro. Eliz. 789. But ? if these 
oases would now be followed. 

* 7 East, 600. 
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return for their suffrages. The bishop, hearing of the matter, 
refused to license Pearson, and, thereupon, the Crown nom- 
inated a clerk, on the ground that the simoniacal agreement of 
the patrons had worked a forfeiture. The inhabitants pro- 
ceeded to the election of another candidate, against whom no 
simony was alleged. But the King^s Bench refused to disturb 
the nominee of the Crown. 

In addition, however, to the cases of actual simony, there Con- 
exist, by virtue of various authorities, certain cases of what simony.^ 
may be called ' constructive simony,^ of which the following 
are the most important : — 

(a) The conveyance of a next 'presentation during vacancy. This Transfer 
has been recognized, ever since the Reformation, as a simoni- vacancy, 
acal offence, presumably on the ground that it must be made 
with a view to the presentation of a particular clerk But, 
if the advowson itself is conveyed during a vacancy, the 
transaction is good except as to the next presentation, which 
falls to the Crown It was decided, in the leading case of 
Fox V. Bishop of Chester that the fact of the incumbent being 
in extremis at the time of the transfer does not of itself render 
the transaction simoniacal. 

(^) The purchase of a next presentation hy a cleric^ if it he Presen tu- 
followed hy his own presentation. A purchase by a clerk with himself by 
a view to his own presentation would, of course, be simoniacal 
on general principles, as well as within the express words 
of the 31 Eliz. c. 6. § 5^. But intention is a difficult thing 
to prove ; and, to put an end to disputes of this kind, 
the Simony Act of 1713® provided that the acceptance of 
the benefice after the acquisition of the next presentation 


^ The ostensible explanation was that the right was a chose in action 
which, as the law formerly stood, could not be assigned. Stephens v. W<M 
(1570) Dyer, 28a b. In AlsUm v. AUay (1837) 7 A & E. 289, it was even held 
that a sale of an advowson, whilst the existing incumbency was voidaUs by 
* the patron, did not pass the next presentation. 

* Leak v. Episcopmn Cwentry (1600) Cro. Eliz. 811. 

® (1829) 6 Bing. I. 

* Ann. 1589. See Winchcorhbe v. Bishep of Winchester (i6i6) Hobart, 165. 

* 13 Anne, c. 4, printed as la Anne, st. II, c. la in some editions. 
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should^ ip%o facto y render the acquisition simoniacal. And the 
Act extends to acquisitions made in the names of other 
persons. But a recent decision has laid it down, that the 
purchase by a clerk of a life interest in an advowson, followed 
by a presentation of himself, is not simoniacal; even though the 
circumstances of the case rendered it impossible for his purchase 
to cover more than the next presentation \ It is also obvious, 
that nothing in the statutes prohibits a clergyman purchasing 
the advowson of a benefice, and, after he has offered himself 
for admission and been inducted, selling the advowson again. 

(c) The acceptance of a benefice mihject to an engagement for 
resignation. This, which is, perhaps, the most extreme case 
of constructive simony, is partly provided for by the statute 
of 1589^, which prohibits the acceptance of any benefit by 
an incumbent as an inducement to resign. But it will be 
observed, that the statute only applies to engagements by 
* incumbents ^ to resign benefices held by them at the time 
of entering into the engagements. Moreover, the penalty 
imposed by the section is only pecuniary. And so, for a long 
time, bonds entered into by clerks, undertaking to resign, at 
the request of patrons, benefices to which they were about to 
be appointed, were held to be good, not only at Law, but also 
in Equity But the invalidity of general resignation bonds 
(i. e. bonds conditioned for resignation simply upon request) 
was decisively established by the leading ease of the Bishop 
of London v. Ffytche^ in 1783 ; and that of specific bonds (i. e. 
bonds conditioned to resign in favour of specified persons) was 
equally established, in 1827, by the case of Fletcher v. Lord 
Sondes both of these cases being decided by the House 
of Lords, with the assistance of the judges. Inasmuch as 

‘ W(d^ V. Bishop of Lincoln (1B75) L. R. 10 0 . P. 518. 

* 31 Eliz. c. 6. $ 8. ^ , 

* DursUm Sandys (1686) i Vern. 41 1 (law); Grey v. HeskeOi (1755) 
Amb. a68. 

< Reported at full length by Cunningham, Law of Simony, pp. 59-176. 
Thirty-seven lords voted in the final judgement, and the victorious party 
only obtained a majority of one vote. 

’ 3 Bing. 50X. 
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the last decision took the profession completely by surprise^ 
a temporary Act was passed in the same year', exempting 
from penalties those who had previously acted in ignorance of 
the law which it was supposed to declare. And in the year 
1 828 was passed the Clergy Resignation Bonds Act which Resig- 
restored, with certain useful modifications^ the law as it had BondsAct. 
been believed to stand during the interval between 1780 and 
1827* By the terms of this statute, an agreement to resign 
a benefice, and a presentation made in pursuance of such 
resignation, are rendered valid, provided that they fulfil the 
following conditions : — 

(а) That the resignation is reserved and exercised in favour 
of one or one of ® two persons actually specified in the agree- 
ment (§ i ). 

(j 3 ) That, where two persons are named, they must each be, 
either by blood or marriage, an uncle, son, grandson, brother, 
nephew, or grand-nephew of one of the beneficial patrons of 
the benefice (§ 2). 

(y) That the document embodying the agreement must, 
within two months of its date, be deposited in the office of 
the Registrar of the diocese in which the benefice is situated, 
and be open to public inspection (§ 4). 

(б) That any resignation tendered under the agreement 
must state the name of the person in whose favour it is made, 
and it is valid only for the purpose of allowing such person 
to be presented. If such person is not presented within six 
months, the resignation is void (§ 5). 

It must be remembered that the Act of 1828 only sanctions 
agreements to resign benefices of which the patronage rights 
are held as private property. Patrons whose rights arise ex- 
officioy or are held as a public trust, cannot avail themselves 
of the Act 

(iv) On improper dealings with copyholds. It is a survival Copy- 

holds. 

^ 7 & 8 Geo. IV. (1827) c. 25. * 9 Croo. IV. c. 94. 

^ The Act ($ i) says * one or ’ ; but this must be a misprint. 

^ 9 Geo. rV. (1828) c. 94. § 6. 
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of the ancient principles of tenure, which clings to copyholds 
after it has practically disappeared from other tenures, that 
any act of the tenant which, either expressly or by implication, 
denies his lord^s titlje, is an occasion of forfeiture. Thus 
Waste, voluntary or permissive, works a forfeiture; because 
it virtually asserts the right of the copyholder in <a manner 
inconsistent with his lord^s title. And, as we have seen \ the 
Law of Waste is stricter in respect of a copyholder, than in 
respect of a socage tenant for life, or a tenant for years. 
A lease without licence by a common law assurance for 
any term longer than a year is a cause of forfeiture ; 
formerly a feofEment had a similar effect So also is a 
wilful refusal on the part of the copyholder to render his 
dues and services after sufficient notice ; but a mere failure 
through inability is not*^. Wilful confusion of boundaries 
is also an occasion of forfeiture; but the lord cannot obtain 
assistance from the High Court to remedy the confusion, 
except upon the terms of waiving the forfeiture*. 

In the case of copyholds, the High Court will not give 
relief against a forfeiture legally incurred®, unless the lord 
has another remedy ®, or unless it is satisfied that the wrong- 
doing of the tenant arose through inadvertence*^, or at least 
that pecuniary compensation can be made to the lord for any 
loss which he may have suffered ®. 

^ Ante, p. 61. 

^ Owing to the facts that a feoffment has no longer any tortious 
operation (8 & 9 Viet. (1845) c. 106. § 4), that Fines and Recoveries are 
abolished (3 & 4 Will. IV. (1833) c. 74. § 2), and that bargains and sales 
and grants have always been ‘ innocent ’ conveyances, a demise for years 
appears to be the only process by which a copyholder can alienate to his 
lord’s prejudice. The term is valid as against all persons but the lord 
(Tresidder v. Tresidder (1841) i Q. B. 416) ; and is, therefore, a cause of 
forfeiture to him. 

® Widowers Case (1608) 13 Rep. 1. 

* Bishegp <if,DiMrham v. Mippon (1826) 4 L. J, Ch. 32. 

’ Peachy v. Duke qf Somerset (1721) i Strange, 447 ; Hill v. Barclay (i8zi) 
18 Yes. Jr. at p. 64. 

* Paeim v. Vtberi (1629) Litt. at p. 967. 

’ Cox V. Higford (1710) 2 Vern. 664 ; Nash v. Bari qf Derby (1705) a Vern. 537. 

■ Thomas v. Porter (1668) i Ch. Ca. 95. 
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The ordinary method o£ enforcing a forfeiture is by an Enforce- 
action in the nature of ejectment ; but the customs of many copyhold 
manors require preliminary formalities to be observed in the 
manorial courts. Where such formalities are prescribed, they 
must be strictly observed; for the law regards forfeitures 
with dislike, and will only sanction them when the rights of 
the claimant are beyond criticism ^ Moreover, no one has 
a right to claim a forfeiture unless he was lord at the time 
when the forfeiture was incurred^. And any unequivocal 
recognition of the tenant by the lord who knows that a for- 
feiture has been committed, is a waiver of the forfeiture^; 
unless perhaps where the act which occasioned the forfeiture 
actually destroyed the copyholder^s estate 

We now come to the cases in which forfeiture is claimed Forfeiture 

for breach 

upon breach of an express condition. The nature of con- of express 
ditional estates, and the persons who are entitled to take 
advantage of the breach of conditions, are subjects which 
have been previously discussed There is, moreover, little to 
be said with regard to the methods of enforcing forfeitures 
for breach of express condition, the normal procedure being 
by action in the nature of ejectment. Here it will be 
necessary, therefore, merely to deal with the important 
subject of relief against forfeitures. 

With regard to this point, it has long been established, that Relief 
where the object of the condition is, in the view of the Court, forfeit- 
to secure the payment of money, the mere neglect to satisfy 
the condition according to its literal terms will not incur 
an irremediable forfeiture®. In a court of Law, no doubt, 
the defaulting party would, until recent times, have had no 
remedy ; but a court of Equity would have given relief. It 
is sometimes stated to be doubtful, whether the rule applies 
to conditions precedent as well as to conditions subsequent; 
but the distinction has been denied, both in theory and 

^ Tarramt v. HOlier (1789) 3 T. R. at p. 170. 

^ ib. at p. 162. * ib. 

* Coke, CopyhiMer, Suppl. sect. xi. ® Ante, pp. 177-84. 

® Hayward v. AngeU (1683) ^ Vern. 22a. 

JBNKS. Q 
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practice, by judicial opinion'. On the other hand, if the 
object of a condition be, in the opinion of the Court, to 
ensure the performance of some collateral act, npt readily 
capable of being estimated at a money value, no relief will, 
in the absence of express legislation, be given, unless the act 
desired is immoral or impolitic^. This being the general 
theory, it will be well to mention the principal cases in which 
it has been applied. 

(i) Non-payment of rent. It was long ago established, that 
a court of Equity would relieve a lessee against a forfeiture 
of his estate for non-payment of rent, where it appeared that 
such non-payment arose from inadvertence or mere negligence. 
In fact, courts of Equity were so lenient in this case, that it 
was found necessary to forbid by statute the granting of 
relief, unless it was applied for within six months after 
execution in ejectment®; and the statute includes leases for 
lives as well as for years. The power to grant relief, in this 
restricted form, was extended to common law courts by the 
Common Law Procedure Act, 1860"^; but the restriction 
remains unaltered by recent legislation®. 

(ii) Non-performance of other conditions contained in leases^ 
A comprehensive section of the Conveyancing Act, 1881®, 
has now laid it down that no lessor shall proceed to enforce a 
condition for forfeiture or re-entry upon breach of any covenant 
or condition, until he has given the lessee notice of the breach 
of which he complains, and the lessee has failed, within 
a reasonable time, to remedy the breach (if it is capable of 
remedy) and, in any case, to tender compensation. If, after 
such notice, he finds it necessary to take proceedings, the Court 
may then grant or refuse relief to the lessee, as it thinks fit, 

^ Hayvoard v. Angell (1683) i Vern. at p. 223 ; WaUiB v. Onmea (1667) 
Ca. in Chr. 89 ; Bland v. Middleton (1679) 2 Cha. Ca. i. 

* Cary v. Bertie (1697) 2 Vern. 333. 

* 4 Geo. II. (1730) c. 28. § 2. 

* 23 & 24 Viet. c. 126. §§ 1, 3. The judge must direct a minute of the 
relief to be endorsed on the lease. 

® Conveyancing Act, 1881 (44 & 45 Viet. c. 41), § 14 (8). ® ib. § 14. 
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and, if it grants relief, may impose such terms as it deems right. 

This section, which appears to throw an unenviable amount 
of responsibility upon the Court, extends to gi*ants at fee-farm 
rent^, and to grants securing rent upon condition. The 
relief contemplated by it can, it seems, only be granted if 
the tenant applies before the lessor has actually and legally 
re-entered On the other hand, the statute is retrospective • 
and cannot be excluded by agreement of the parties The 
terms of the Act of 1881 do not permit of the granting of 
relief in cases of forfeiture incurred by breach of covenant 
against assigning or parting with the lessee’s interest, or by 
the bankruptcy of the lessee, or by his suffering execution to 
be levied upon the demised premises But the operation of 
this restriction is postponed by the amending Act of 1 89a to 
the expiry of one year from the event which occasioned tlie 
forfeiture, so that the lessee^s interest can in the interval be 
disposed of. Moreover, the Act of 1892 empowers the Court 
to grant relief to an underlessee who applies for relief against 
a forfeiture occasioned by the fault of the original lessee, and 
enables it to vest the premises directly in the underlessee, for 
the residue of the latter^s term, upon such conditions as it may 
think fit ®. llelief can be given to the underlessee in a case in 
which the original lessee would be excluded, e. g. where the 
original lessee has become bankrupt But it will not be given 
where the underlessee has himself been guilty of negligence 

Apart from these special provisions, relief may of course be Equitable 
given by the Court on special grounds, e. g. fraud, accident, of reUef. 
mistake, duress, and the like, against the consequences of the 

^ i. e. alienations in fee simple reserving rent in perpetuity. 

* Quilter v. Maplesm (1882) 9 Q. B. D. 672 (Lindley, J., at p. 676). 

® Conveyancing Act, i88i (44 & 45 Viet. c. 41), § 14 (9). 

* ib. § 14 (6). 

* 55 & 56 Viet. c. 13. § 2. But this relaxation does not extend to leases 
of agricultural or mining land, to public houses, to furni.shed dwelling- 
houses, or to any property with respect to which the personal qualifi- 
cations of the tenant are important. 

* ib. § 4. 

^ Wardens of (MvneUy School v. SemU, 1894, 2 Q. B. 906. 

* Imray v. OaksheUe, 1897, 2 Q. B. 218. 

Q ^ 
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non-performance of a condition. But these topics belong* to 
the general principles of Equity, and are not specially confined 
to land law 

The subjects of the waiver of forfeitures and the effects 
of forfeitures when enforced have been discussed in a previous 
chapter ^ 

’ For a good discussion of the nature and limits of this relief (which 
can now, of course, he given by all branches of the High Court), see 
Barrow v. Isaacs & Son, ^^ 9^1 i Q* B. 417. 

’ Ante, cap. x. 



CHAPTER XIV. 

3. OCCUPATION AND PRESCRIPTION. 

The title which we are to discuss in this chapter depends Long 
upon the principle, that long continued enjoyment of pro- 
prietary rights must be protected, even though the enjoyment 
were originally commenced without lawful authority. Every 
civilized system of law recognizes this principle ; but the 
precise application differs in various countries. 

It may, indeed, well be questioned how far title by occu- 
pation properly falls within the list of Acquisitions by 
Operation of Law. It may be said that the acquirer, at 
least, is conscious of taking a step which, if not interrupted, 
will set the law in motion, even though the other party may 
not be aware that he is losing his interest. But the question, 
though academically interesting, is not of great importance. 

In treating of acquisition by long continued enjoyment, we 
must at the outset distinguish between («) the kinds of subject- 
matter which may be so acquired, and (^) the principles upon 
which the acquisition proceeds. The former distinction is 
realized by reverting to the old division of hereditaments into 
corporeal and incorporeal. The rules which govern the Corporeal 
acquisition of corporeal hereditaments by occupation, differ corporeal 
from those which regulate the acquisition of incorporeal 
hereditaments by prescription and custom. The latter dis- 
tinetion is based upon a very important but often forgotten 
difference between posUive and negative titles. Thus, the law positive 
may declare positively that a certain event constitutes A tfuos. 
owner of a particular interest. This is the ordinary title, by 
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inheritance^ purchase, &c. Or, the law may proceed in 
another way, and declare that, after a certain period, no pro- 
ceedings may be taken by B to recover an interest which A 
is enjoying, but which may, up to the end of that period, have 
legally belonged to B, If B is the only person likely to 
claim the interest in question, this declaration virtually 
amounts to a recognition of -4’s enjoyment. But it does not 
constitute A owner j nor will it do so, even if the law go on 
exjiressly to extinguish B^b rights. A^b title is merely nega- 
tive, at any rate in theory. It is necessary to bear both these 
distinctions in mind in approaching our subject. 

First, then, as regards corporeal hereditaments. So far 
as concerns positive title to these by enjoyment or possession, 
without other right, the instances appear to be limited to 
the two cases of the estate pur autcr vie^ and the alluvion of 
soil. In the former instance, general occupancy has, as we 
have seen, been abolished by statute ^ ; so-called ^ special occu- 
pancy^ is, virtually, not occupancy at all, but acquisition 
under a conveyance. If A convey to B and his heirs, to hold 
during the life of (7, and B die in C^b lifetime, whereby B'b 
heir succeeds as special occupant, nothing but a rigid and 
somewhat pedantic adherence to the technical definition of 
heirship could prevent it being said that B^b heir inherited by 
virtue of the conveyance to B, 

As respects the claim by alluvion, it seems to be recognized 
as the rule of English law, that a gradual silting up of soil, 
either from the bed of a river or from the sea, gives a title by 
occupancy to the owner of the land to which the accretion is 
made^. And it is said by Bracton^, though the rule is 
questioned by Blackstone^, that an island arising in a river 
belongs to the adjacent riparian owners in proportion as the 
island subtends their respective boundaries, and is on their 

^ 89 Car. XL (1677) c. 3. § is ; 14 Geo. II. (1740) c. 20. § 9. 

^ See the doctrine recently applied in Hindsm y. Ashhut 1896, i Ch. 78, 
reversed on appeal (1896, 2 Gh. i), but mainly on the facts. As to the 
sea, cases quoted by Dyer, 326 b. 

Lib. II. cap. a. * Comm, (4th ed.), II. 261. 
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respective sides of the medium filum. But a sudden changing 
of a river course does not effect a change of ownership ; and 
a sudden dereliction of the sea gives the newly uncovered land 
to the Crown, as owner of the soil below high-water-mark 

But, although these appear to be the only two cases in 
which a positive title to corporeal hereditaments can be ac- 
quired by occupation, there is a very important method by 
which a negative or de facto title can be acquired. Tluj^ is 
by means of the Statutes of Limitation. 

The history of this branch of the law is interesting, but Limita- 

, . . . tion of 

beyond the scope of this work. It is sufficient to say that, while actions. 
English law could not, till quite lately, bring itself to say 
that actual ownership could be lost by neglect to enforce 
it, yet the principle of denying the use of legal remedies to 
a man who slept upon his rights has long been recognized. 

Owing to the variety of remedies open to a dispossessed 
claimant by the old law, there was much anomaly and dis- 
crepancy in the subject. But the first great attempt made 
to simplify the forms of process, was accompanied by a definite 
fixing of the period within which claims against lands could 
be enforced. This was the Ileal Property Limitation Act, 

38332^ which, though altered in important particulars, still 
remains the foundation of the law on the subject. By that 
statute®, as amended by an Act of 1874% it is provided that 
no entry, distress, or action shall be brought to recover any 
land or rent but within twelve years after the right to bring 
the same shall have accrued to the person seeking to enforce 
it, or the person through whom he claims. Due provision is 
made by the Acts for exceptional cases. Thus, a remainder- 
man or reversioner is not obliged to take advantage of a for- 

^ Blackstone, C<m.m, (4th ed.), II. 262. See, on the whole subject of 
marine accretions, Bex v. Yarborough (1828) i Dow. & Cl. 178, and HiM 
& Selby Railway (1839) 5 M. & W. 327. It seems to be admitted, that 
potential rights of acquisition in respect of derelictions can be acquired 
by manorial owners of lands adjoining the sea shore. Case of the Barone 
qf Berkel^ (1638) reported in Hall on The Sea Shore, ed. Moore, p. 308. 

® 3 & 4 Will. IV. c. 27. ® § 2. * 37 & 38 Viet. c. 57. § i. 
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feiture ; and his period will not begin to run until the natural 
determination of the particular estate. But, if the particular 
tenant has been dispossessed, the period of the remainderman 
or reversioner is limited to twelve years from the dispossession 
or to six years from the expiry of the particular estate, which- 
ever is longest^. Persons under disability have a similar 
period of six years from the removal of the disability ; with an 
extreme limit of thirty years from the happening of the cause 
of action Ecclesiastical corporations sole may enforce their 
claims within six years from the appointment of the incumbent 
next but one after that incumbent in whose term of office 
the right accrued ; or, if this period does not cover sixty years, 
then within an absolute period of sixty years from the accrual 
of the right'’*. Persons seeking to recover advowsons must 
proceed before the expiry of three adverse incumbencies, or 
a period of sixty years from the first appointment hostile to 
their claims, whichever is longest ; with an extreme limit 
of lOO years from the first hostile appointment^. Absence 
beyond seas is no longer a disability ; and it is assumed that, 
as respects property to which the Married Women^s Property 
Acts apply, the disability of coverture ceases to apply from 
the passing of the Act which first rendered the property in 
question separate property Even an express trust will not 
enlarge the period of limitation, in respect of moneys charged 
on land®. In the case of periodical payments of income 


' 3 & 4 Will. IV. (1833) c- 27. § 4 ; 37 & 38 Viet. (1874) c. 57. § a. The 
final clause of this last section appeal's to render it possible for a sub- 
sequent remainderman to be barred before ho has liad a chance of 
enforcing his claims. Thus, grant to A for lifo, remainder to B for life, 
remainder to C in fee. A. abandons possession, B does nothing for six 
years after A*s death. C is barred. (But the clause is obscure.) 

» 3 & 4 Will. IV. (1833) c. 27. §§ 16, 17 ; repealed and replaced by 37 & 
38 Viet. (1874) c. 57. §§ 3, 5. 

* This appears to be the effect of section 29 of the Act of 1833 ; but the 
literal words permit of very curious interpretations. 

* 3 & 4 Will. IV. (1833) c. 27. §§ 29, 33. 

* 37 & 38 Viot. (1874) c. 57. § 4. 

* ib. § zo. But this section should be read in connection with section 
25 of the Act of 1833, section 25 (2) of the Judicature Act, 1873 (36 
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arising from land, it' is expressly provided that no more than Arrears of 
six years^ arrears can be recovered ; but if the failure to ings!*^ * 
recover the arrears has been due to the existence of a prior 
incumbrancer, the claimant may take proceedings within one 
year from the removal of the incumbrance ^ 

The chief diflSculty which arises on the construction of the When 

Statutes of Limitation is, usually, to determine the precise dat(> ^jerfod 

at which the period of limitation began to run. The princifilo „ 

Y * mence ? 

is, that from the moment at which the claimant, or the 

person through whom he claims, might have taken pro- 
ceedings to enforce his claim to the land or income, the period 
begins to run against him. The period is not broken by the 
death of the claimant, nor by the alienation of his rights ; the 
person on whom his right devolves will take it subject to it 
being barred at the expiry of the original period. And even 
if the latter should be a person under disability, the period 
will not be suspended, if it has once begun to run But an 
acknowledgement in writing, by a person in possession, of the 
title of the claimant, given to the claimant or his agent, 
breaks the period of limitation and starts it afresh Such 
acknowledgement must, however, be given before the period 
of limitation has expired^. These explanations still leave 
certain cases of exceptional difficulty, for which express 
provision is made by the Statutes. 

(i) 17ie case of a tenancy at will. Here it is, obviously. Tenancy 
difficult to determine when the right of the landlord to claim 
possession accrues. In strictness, of course, it arises at the 
moment when the tenant fhkes possession ; but to hold that 
it did so for the purposes of limitation would be to render the 

& 37 Viet. c. 66), and sections i and 8 of the Trustee Act, i888 (51 & 

52 Viet. c. 59). 

‘ 3 & 4 Will. IV. (1833) c. 27. §§ 41, 42. When the remedy is barred 
against the land, it is barred also against the person who created the charge 
{Feamside v. Flint (1883) 22 Oh. D. 579 ; Sutton v. Sutton (1882) 22 Ch. D. 51 1), 
but not against a stranger, e.g. a surety, who is bound by specialty 
(JRe Powers (1885) 30 Ch. D. 291). 

* Qoododl V. Skerratt (1855) 3 Drew. 216. 

» 3 & 4 Will IV. (1833) c. 27. § 14. ^ ^ (1879) II Ch. D. 285. 
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tenancy nugatory. Presumably, tenancies are not made to 
be put an end to at once. So the statute of 1 833 ^ fixes the 
expiry of one year from the commencement of the tenancy, 
as an arbitrary point at which the period of limitation shall 
commence. The result is, that owners of cottages who allow 
old servants to occupy them rent free, often find that their 
j)ensioners have acquired a legal title as against them; for 
pensioners are proverbially long lived. Of course the actual 
payment of a merely nominal rent will bar the statute ^ ; and 
a distinct termination of the tenancy, even though followed 
by a fresh occupation by the same tenant, will have the same 
effect \ 

(ii) Tke ease of an oral tenancy for a fixed period. The 
difficulty in this case seems to arise from the affection of the 
law for the peculiar tenancy known as the tenancy ^from 
year to ycar,^ formerly described^. We have seen that the 
most important feature of this tenancy is the uncertainty of 
its duration, owing to the rules of law on the subject of 
notice. And, as an oral tenancy cannot lawfully be created 
for a period of more than three years from the making the 
tendency of the law to presume tenancies from year to year 
often leads to the recognition of what is really an unintended 
arrangement between the parties. In these cases, as well as 
in those in which the parties originally intend a tenancy from 
year to year, the statute provides, that the period of limitation 
shall begin to run either from the expiiy of the first year of 
the tenancy, or from the last receipt of rent by the landlord, 
whichever shall last happen 

(iii) The case of claims against a jmrehaser from an express 
trustee. We have seen ^ that, in favour of an express trustee, 
the Statute of Limitations does not run, except in cases 

^ 3 & 4 Will. IV. c. 27. § 7. 

* Uodgson v. Hooper (i860) 29 L. J. (N. S.') Q. B. 222. 

^ ib. But the intention to determine must be clear (Lynes v. Snaith, 
1899, I Q. B. 486). * Ante, pp. 88-9. 

® Statute of Frauds, 1677 (29 Car, II. c. 3), §§ i, 2. 

* 3 & 4 Will. IV. (1833) c. 27. § 8. ^ Ante, p. 232. 
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provided for by the Trustee Act, 1 888 \ But it runs in favour 
of purchasers from trustees, and a fortion^ in favour of 
purchasers from them. If a purchaser for value acquire from 
a trustee the legal estate, in hona fide ignorance of the 
existence of the trust, he of course acquires an indefeasible 
title at once, i. e. a title which the beneficiaries cannot upset 
on the ground that the sale by the trustees was a breach of 
trust 2. But, if he should not acquire the legal estate, or if 
he should be affected with notice of the trust, then his 
position is by no means secure. And it is in such cases that 
he needs the protection of the statute. But it would be 
very hard on the cesim. que intst to make the period run 
against him so long as the trustee did his duty; for the 
possession of the trustee is the possession of the cestui {pie 
trusty and the latter has not even a technical right to demand 
possession from the trustee, though, doubtless, he has a right 
to the due performance of the trust. So the statute fixes 
upon the sale by the trustee as an unequivocal denial of the 
latter’s fiduciary position, and, consequently, as the com- 
mencement of a possession adverse to the cestui que trust 
From this point, therefore, the period begins to run in favour 
of the purchaser against the cestui que trust, even though the 
latter were ignorant of the sale. And a charity will be barred 
under this rule^ 


Now comes the important question, what is the effect of Effect of 
the expiration of the period of limitation ? 

So far as concerns the rights of the person against whom Against 
it has run, i. e. the person whose right to bring the action owner, 
is barred by the statute, the position is quite clear. Whatever 
may have been his position before the passing of the Act 
of 1 833 the 34th section of that statute has determined 
that the expiry of the period not only bars his remedy, but 


» 51 & 52 Viet. c. 59. $§ I, 8. ® Ante, pp. 142-3- 

® 3 & 4 Will. IV. (1833) c. 27. § 25. 

* President qfMagdoLlen^ Oaford^ v. Attomey^Qenerdl (1857) 6 H. L. 0 . 189. 
« 3 & 4 Will. IV. c. 27. § 34. 
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extinguishes his title. It is for this reason that a subsequent 
acknowledgement of title is ineffectual to revive a barred 
right. Unfortunately, owing to the wording of the 8th section 
of the statute, there appears to be some doubt whether a sub- 
sequent payment of rent does not operate to revive a title 
which has been extinguished by the Act 

But, as to the position of the person in whose favour the 
statute has run, the law is by no means so clear. In fact, 
some of the questions arising out of the situation seem to 
be almost insoluble. To take the simplest case. Suppose 
A, originally a mere trespasser, to remain for twelve years 
in undisturbed possession of a piece of land. What is ]j|is 
position ? It is commonly said that he has a ^ good possessory 
title,^ or a ^ parliamentary title ’ \ And courts of Equity have 
even gone so far as to force a title of that kind upon an 
unwilling purchaser^. But the justice of these decisions 
seems to be very doubtful. Suppose the person against whom 
A acquired possession to be a person under disability. What 
is there to prevent him ejecting the purchaser at any time 
within thirty years from his dispossession? Suppose him 
to be a lessee for a long term at a small rent, which he has 
gone on paying, though not in possession of the land. Such 
a position is by no means impossible. It is easy to imagine 
a builder taking a lease, or an agreement for a lease, of a 
large area at a single rent. So long as the lessee paid the 
rent and performed tjie covenants, the lessor would have 
no right to possession ; or, at least, he could not discover that 
his lessee was allowing the statute to run gainst him in 
respect of a particular piece of land. It would be monstrous, 

‘ Bunting v. Sargent (1879) ^3 33 ° J considerable doubt is 

thrown upon this decision by the terms of the judgement in the later 
case of Sanders v. Sanders (1881) 19 Ch. D. 374. 

* Jukes V. Sumner (1845) 14 M. & W. 39; Re Alison (1879) Ch. D. 
PP. 395 , 397 - 

* Scott V. Nixon (1843) 3 Dr. & W. 388 ; Sands to Thompson (1883) 22 Ch. D. 
614. In Kibble v. Fairthome, ^895, i Oh. 219, it was not strictly necessary 
to decide the point, as the person in possession derived title from another 
source. 
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in these circumstances, to allow a stranger to obtain an 
unincumbered fee simple as against the lessor ; and yet it 
might be very difficult to argue that he had only acquired the 
leasehold interests 

But the case becomes infinitely more difficult, when the Portions of 
adverse possessor has only held possession for a time short period, 
of the statutory period. What is the position of A, who has 
occupied, without acknowledgement, for six years, land whko 
unquestionably belongs to X? As against X, A has not a 
shadow of right; he is in the same legal position as when 
he first entered, except that trespass cannot be brought against 
hjp. As against strangers, he enjoys the privilege which 
always belongs to a defendant, that of putting his oi)ponent 
to prove his case. Suppose A to die, is his heir or devisee 
entitled to eject a stranger who, hearing of A^s death, has 
taken peaceful possession ? ^ On what title could the action 
be brought? Or suppose successive acquisitions, for short 
periods, by persons totally unconnected with one another. 

Is the title to be vested in that fortunate person who happens 
to be in possession at the precise moment at which the right 
of the former owner is extinguished? These examples will 
serve to show the complexity of the questions left outstanding 
by the Statutes of Limitation. They cannot be further 
discussed here. 

Turning now from corporeal hereditaments, we proceed to Incorpo- 
examine the case of incorporeal hereditaments, including ditamenta. 
under the latter term only ‘hereditaments purely incorporeal^^ 

For it is, of course, manifestly impossible to obtain possession 
of, and, consequently, a title by possession to estates in futuro. 

The only instance in which such a claim could be urged is the 
case of a reversion, which might be claimed by perception of 
rent. But, in this case, it seems highly probable that the 


' TicKbome v. Weir (1893) 67 L. T. 735. 

* Asher v. WhiUotk (1865) R. i Q. B. i ; Carter v. Barnard (1849) *3 Q- B. 
945. Contra, Dixon v. Oayfere (1853) 17 Beav. 421. 

• Williams, Beal Property^ part ii. cap. v. 
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victory would He with the tenant, the actual occupier of the 
land, who, if his landlord had received no rent or acknowledge- 
ment from him for the statutory period, would be able to resist 
an action by him for possession ; while the recipient of the 
rent would find it somewhat difiicult, as we shall see, to 
establish any claim against the occupant. 

In the case of ^ hereditaments purely incorporeal,^ however, 
it has long been the law, that a title to these may be estab- 
lished, by the mere proof of long continued user — not of 
possession, for there can be, ex hypothec, no possession of 
an incorporeal hereditament. But the claim by long user, 
which, of course, must always raise the presumption of 
a lawful origin, could formerly have been asserted on two 
grounds, viz. prescription and custom^, and the distinction 
remains unaltered by recent legislation. A claim by prescrip- 
tion was, before the passing of the Prescription Act, 183 a, 
always founded on the hypothesis, that the right claimed had 
actually been granted in time gone by to the predecessors in 
title or the ancestors of the claimant, and that the grant had 
been inadvertently lost. This hyix)thesis, which was evolved 
by judges and writers, to justify the protection of rights 
which had been long exercised without question, but for 
which no express title could be shown, was entirely in 
harmony with the theory of the old law, which treated 
a grant, a mere private conveyance, as an infinitely less 
effective assurance than the open livery of seisin which was 
required to convey corporeal hereditaments. But, unhappily, 
the theory of a lost grant, if rigidly applied, frequently broke 
down in the face of the ingenious criticism of hostile counsel. 
Any flaw in the fictitious story told by the claimant was sure 
to be detected, and then his whole claim vanished. Thus, 

if a man claimed that from time immemorial he and his 
/ 

^ It is, perhaps, technically incorrect to speak of a right acquired by 
custom as an ^incorporeal hereditament.' It cannot, for example, be 
treated as property, in the sense of being sold or devised. But the 
similarity of character renders it convenient to follow the practice of 
treating prescription and custom together. 
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predecessors in Blackacre had been entitled by reason of 
a lost grant to a way over Whiteaere, his opponent could 
defeat him at once, by showing that, a century before, 
Blackacre and Whiteacre had belonged to the same owner. 

For a man could not have made a grant to himself. To 
remedy technical difficulties of thisTvind, and to place the law 
of prescription on a satisfactory basis, the Prescription Act of 
1832 was passed. 

On the other hand, if a man claimed by custom, he alleged Custom, 
no grant, nor even express title by reason of blood or estate. 

He merely asserted that, by the immemorial custom of a 
particular locality, the class of persons to which he belonged 
had exercised certain rights, and that, by virtue of the rules 
of English law, such a custom, inasmuch as it complied with 
certain well-known requirements, had the effect of lawh 
Such an assertion was, of course, infinitely easier to prove, 
than an allegation which required the investigation of at 
least two titles for a very lengthy period, especially as the 
rules of evidence allowed the presumption of immemorial 
user to be raised on easy terms. And so, as we shall sec, the 
courts have established one or two rather severe rules upon 
the subject of claims by custom, which go far to limit their 
frequency. 

We deal first with the subject of Prescription. 

Prescription may be defined, now tliat the fiction of a lost Piohci ip- 
grant has been abolished, as the claim to exercise a specified 
right ® by reason of the fact that the claimant and his ancestors, 
or the claimant and his predecessors in title, or any one of 
these, have or has exercised the right for a period varying 


* On the distinction between prescription and custom, see the classical 
passage in Co. Litt. 113 b. 

* A most unfortunate decision {SfiiUtkworth v. Le Fleming (1865) 19 C. B. 
(N. S.) 687) has given rise to the view that prescriptive claims to profits in 
gross are not within the Prescription Act. It is to bo hoped that a Court 
of Appeal will some day hold that Shutlleworth v. Xc Fleming went on the 
ground that what the defendant really claimed was a corporeal here- 
ditament. 
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with the nature of the right claimed. It is obvious that, by 
a claim founded on the exercise of a right by himself and his 
predecessors in title, the claimant can only establish a right 
appendant or appurtenant to the land in respeet of which he 
claims. And the right, if successfully established, will, in 
the future pass along with the land in question, unless 
expressly severed from it. And the same will, no doubt, be 
the result if, under the shortened period of the Prescription 
Act, the claimant founds on his own user only, but in respect 
of his occupation of a particular piece of land. But if he 
claims by reason of the user of himself personally, or of 
himself and his ancestors, the right will be in gross It was 
said, however, under the old law, that such a right would, 
if not alienated, descend only to the blood of the line of 
ancestors in whose names it was prescribed for ^ ; and it is 
possible that a similar result will follow from the fourth 
section of the Inheritance Act, 1833 ^ 

The user upon which a claim by prescription is founded 
must have been continuous and peaceable. But the mere 
suspension of actual exercise, in a manner which raises no 
presumption of abandonment, will not destroy the claim*; 
and it is expressly provided by the Prescription Act that an 
interruption in exercise shall not be deemed to be such unless 
it is acquiesced in for one year after the party interrupted 
shall have notice of it The exercise must, of course, be as 
^ of right i, e. not secret, or permissive, or fraudulent. And 
the decisions go far to show that there cannot be an exercise 

* Blackstonc, Comm. (4th ed. ), 11 . 265. Whether or not claims to profits 
in gross are within the Prescription Act (see last note), it is certain that 
they can be prescribed for. Welcome v. Upton (1840) 6 M. & W. 536. 

^ Blacksione, Comm. (4th ed.), II. 266. 

’ 3 & 4 Will. IV. o. X06. The difficulty is, that the claimant who 
acquires by prescription does not acquire by purchase (Blackstone, Comm. 
4th ed., II. 266) ; while the Inheritance Act only speaks of a man 
acquiring by purchase. 

* Carr v. Foster (1842) 3 Q. B. 581, approved in Hollins v. Vemey (1884) 
13 Q. B. D. 304. 

® 2 & 3 Will. IV. (1832) c. 71. § 4. 

* ib. $§ I, 2 . 
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as ^ of right/ when there is no person capable of or interested 
in opposing it But this restriction does not apply to claims 
of light, which rest upon actual enjoyment, except in the 
single case of an enjoyment arising out of written agreement^. 

The claim to the enjoyment of light is also exceptional, on 
another ground. It does not bind the Crown ; for, before the 
passing of the Prescription Act, no presumption of a lost 
grant would have been made against the Crown, and there 
nothing in the section which refers to lights to alter this 
rule^. But other claims under the statute are expressly 
declared to bind the Crown 

It was formerly also a rule, that no claim by prescription 
could be set up in favour of any one but the tenant in fee 
simple of the dominant tenement^. Although this rule 
virtually made no difEerence, it being always possible for the 
claimant to claim on behalf of the tenant in fee, it was open 
to abuse. For the tenant in fee might collude with the 
owner of the servient tenement to repudiate the claim. And 
so it is expressly enacted by the Prescription Act that it 
shall no longer be necessary to claim in the name of the 
tenant in fee. On the other hand, it hag recently been laid 
down, that where a claim cannot be established againit the 
owner of an alleged servient tenement, it cannot be established 
against his tenant 

So far the rules on the subject of prescription apply, with Period of 

prescrip- 

the exceptions noted, to all cases, whatever the nature of the tion. 
right claimed. It is when we come to state the length of the 
period of exercise which will suffice to found a claim, that we 
find serious differences. It is, unfortunately, necessary to 

» Wehh V. Bird (i86i) lo C. B. (N. S.) a68 ; SVwrflrw v. BHdgman (1879) 

II Ch. D. 859. 

* 9 & 3 Will. IV. (1839) c. 71. § 43. See Jordftaon v. Sutton Gas Co, 1898, 

9 Ch. 614. 

’ Wheaton ▼. MapU & Co, 1893, 3 Ch. 48. 

^ 9 & 3 Will. IV. (1839) o. 71. I, 9 . 

* Foiston V. Cradhwoode (1587) 4 Bep. 31b. 

* 9 & 3 Will. IV. (1839) c. 71. § 5. 

^ Wheaton ▼. Maple di Co, 1893, 3 Ch. 48. 
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admit that there are five distinct groups of incorporeal 
hereditaments^ if we classify them according to the periods of 
prescription upon which they can be claimed. 

(i) Profits h prendre (other than tithes^ rents^ and services). 
It is provided by the Prescription Act, 1832 that a claim to 
a profit a prendre^ founded on an exercise of thirty years 
immediately preceding the claim, shall not be defeated merely 
by proof of commencement prior to that period; and that, 
after a similar period of sixty years, the claim shall only be 
defeated by proof that it was had by virtue of express written 
agreement. 

(ii) Easements (other than lights enjoyed in respect of 
a building). Here the rule is precisely the same as in the 
last case, except that the periods of twenty and forty years 
are substituted for the periods of thirty and sixty years 
respectively 

(iii) Lights enjoyed in respect of a building. Here, after 
actual user for twenty years, the right is indefeasible (except 
as against the Crown) otherwise than by showing exercise 
by virtue of express written agreement 

(iv) Tithes. Tithe is due of common right; therefore no 
prescription is necessary to raise a claim to it in the ordinary 
way^. But it may be very important to claim exemption 
from tithe, or what is called a modus^ i. e. a composition fixing 
the amount at something different from that ordinarily 
claimable. And, as the law formerly stood, this was very 
difficult to do. But now, by a statute ® passed in the same 
year with the Prescription Act, 1832, any such claim, when 
made in response to a demand for tithe by any person or body 
other than a corporation sole, may be prima facie established 
by a proof of exemption or modus for thirty years next 

* a & 3 Will* IV. C. 71* § I- * ib. 5 a. • ib. § 3. 

* It is probable that a parson may claim tithes by prescription 
outside his own parish (Y. B. 14 Hen. IV. (1413) H. pi. 14. fo. 17). But 
his claim would be governed by the common law, the Acts of 183a not 
applying to such a case. 

* a & 3 Will. IV. c. 100. § X. 
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preceding the demand; i. e. the claim cannot be defeated 
merely by showing that the exemption or the payment of the 
modus commenced before that time. And^ on proof of such 
exemption or payment for sixty years immediately preceding 
the demand, the claim will be indefeasible, unless it be proved 
that the practice on which it is founded arose by virtue of 
express written agreement. Where the demand of tithe ip 
made by a corporation sole, spiritual or temporal, then f he 
practice relied upon must be shown to have continued during 
the whole of two incumbencies, and three years from the 
appointment and institution or induction of a third incumbent. 

But if the two incumbencies do not cover a period of sixty 
years, then the claimant must prove the practice to have 
existed for a period of sixty years covering such two incum- 
bencies, with the addition of the three years before mentioned. 

Even then the claim may be defeated, by proof that it arose 
by virtue of express written agreement. 

In all these four cases, it is expressly provided ^ that the 
time during which the person entitled to resist the claim ubilitios 
in question shall have been a tenant for life, or a person 
under any disability, or during which ^any' action or suit 
shall have been diligently prosecuted, shall be excluded in 
reckoning the period of prescription, except only when the 
lapse of the period renders the claim indefeasible^. And, 
in the eases of claims by prescription to rights of way and 
watercourse, when the servient tenement has been held for 
term of life, or for any period longer than three years, the 
length of the term is to be excluded in reckoning the pre- 
scription period of forty years, if the reversioner shall resist 
the claim within three years after the determination of the 
term Finally, in the case of a claim to modus, or exemption 
irom tithe, any period is to be excluded during which the 

> a & 3 Will. rv. (183a) c. 71. § 7 ; a & 3 Will. IV. (183a) c. 100. § 6 . 
Questions as to disability could not. it would seem, arise in the discussion 
of common law claims by prescription. 

* a & 3 Will. IV. (1833) c. 71. § 8. Apparently, a remainderman is not 
protected. 

It 2 
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lands in respect of which exemption or modus is claimed were 
held or occupied by the person entitled to the tithes 
Kents and (v) Bents and Services. It seems almost incredible that there 
services, doubt at the present day whether rents and ser- 

vices can be claimed by prescription. Of course, where they 
are derived from a tenant for years, they are looked upon 
as part of a corporeal hereditament, and, as such, cannot be 
prescribed for. And it is equally clear that they are excluded 
from the benefits of the Prescription Act^. But, suppose 
a rent to have been paid from time immemorial by the 
successive holders of Blackacre to a particular corporation, or 
to the tenants of Whiteacre; are the recipients of the rent 
without remedy if payment is refused ? In the great majority 
of cases they will not be able to show any express title. And 
yet the utmost that can be said is, that there are some scanty 
traces of authority ^ for the assertion that such a claim could 
be established by prescription. But, of course, the claimant 
would have to satisfy the requirements of the law as it stood 
before the passing of the Prescription Act which does not, 
be it observed, abrogate the old law, except so far as it is 
inconsistent with its express provisions. 

Liabilities It is often Said that a liability, as well as a right, may 
be acquired by prescription ^ ; and the instances usually quoted 
are those of liability to repair breaches in fences and sea walls 
But every right acquired by prescription implies a correspond- 
ing liability similarly .acquired. The only special feature in 
the cases last referred to is, that in them the liability of the 
owner of the servient tenement is positive, i. e. to do something 

* a A 3 Will. IV. (183a) c. roo. § 5. 

• a & 3 Will IV. (183a) c. 71. $ I. 

’ T. B. 35 Hen. VI. (1456) M. pi. xo, to, 6 ; Dublin v. Trindeston 

(x84a) a Dr. A W. 535. Coke asserts generally (Go. Litt. 144 a), that a 
rent ean be prescribed for ; but he quotes very little authority. 

♦ a&3 Will. IV. (1833)0. 71. 

* Stepdien, 0mm, lath ed., I. 633 ; Shelford, BealprcperfySialules, 9th ed., 
p. a6. 

■ Beff, V, Leigh (1839) 10 A. A E. 398; Beg, v. Commiaeionera ofSawma/w 
Fobbing (z886) ii App. Ca. 449. 
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for the benefit of the dominant tenement ; while in the vast 
majority of eases it is negative, i.e. to abstain from doing 
something. 

Claims by custom stand on a different footing, in many Cuatom. 
respects, from those by prescription, though both are founded 
on proof of long continued user. 

In the first place, a claim by custom does not, and never 
did, suppose a lost grant ; and, therefore, it can be raised r>y 
or on behalf of persons who could not claim by prescription. 

For a grant can only be made to a determinate person or 
persons, natural or corporate ; a mere indeterminate body, 
such as ‘the inhabitants^ of a village, cannot take by grants 
But they can claim by custom On the other hand, a not Not to 
unreasonable fear that claims by custom on behalf of indefinite 
bodies might lead to serious interference with proprietary 
rights has caused the Courts to lay it down, that a claim to 
projiU a prendre by custom cannot be good except in the i xcopt h.v 
single case of copyholders, who, by reason of the baseness 
of their estate, could not formerly claim by prescription^. 
Moreover, the Courts have imposed rather severe restrictions 
on the extent of the rights which may be claimed by custom ® ; 
but the strict rule which applies to true incorporeal heredita- 
ments, viz. that they must rigidly conform to types legally 
recognized, does not seem to limit the rights which may be 
claimed by custom. It is indeed only by drawing a clear line 
of distinction between customary rights and true incorporeal 


^ Except indeed by Crown grant, which would implicitly constitute 
them a corporation. But such a grant will not be presumed in the 
absence of evidence. See Xord Rivers v. Adams (1878) 3 Ex. D. at 
p. 365 seqq. 

* Fitch V. Bawling (1795) a H. Bl. 393. 

* iord Rivers v. Adams (1878) 3 Ex. D. 361 ; Gateward’s Case (1607) 6 Rep. 
59 b. But the severity of this rule is modified by the admissions that 
unincorporated persons may (a) prescribe through a person capable of 
taking by prescription {White v. Coleman (1673) 3 Keb. 347), or (6) establisli 
a trust against such a person {Goodman v. Mayor qf SaRash (i88a) 7 App. 
Ca. 633). 

* Foiston T. Crachteoode (1587) 4 Rep. 31 b. 

» Bourke v. Ikivis (1889) 44 Ch. D. no ; Edwards v. Jenkins, 1896, i Ch. 308. 
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hereditaments, that we can reconcile the recent decision in 
A. G. V. with the established doctrine that there 

cannot be an easement in gross. Once more, a claim by 
custom is distinguished from a claim by prescription^ by the 
fact that, in spite of the express words of the Prescription 
Act^, proof of enjoyment for a shorter than the statutory 
period may be accepted as evidence of the existence of a 
custom though it cannot raise a presumption of a prescriptive 
right But, in general, the periods specified by the Prescrip- 
tion Act apply, at least in favour of the claimant, to claims 
by custom equally with claims by prescription 

Claims by prescription and custom may be enforced either 
positively, by an action for damages and injunction against 
any person who disturbs them, or negatively, by setting up 
the claim as a defence to an action brought by the person who 
alleges his rights to have been interfered with by the exercise 
of the claims. But the grounds upon which such a claim 
is based must be expressly stated in the pleadings, a rule 
which applies also to exceptions based upon the alleged 
disability of the person against whom the claim is set up 

’ 1897, a Q. B. 318. * a & 3 Will. IV. (183a) c. 71. § 6. 

* Hanmer v. Chance (1865) 34 L. J. (N. S.) Ch, 413. 

* Bailey v. Appleyard (1838) 8 Ad. & E. 161. 

* a & 3 Will. IV. (183a) c. 71. §§ I, a. 

« a & 3 Will. IV. (183a) c. 71. § 5, as modified by R. S. C., 0 . xix. r. 4. 
See Harris v. Jenkins (^i88a) aa Ch. D. 481. 



CHAPTER XV. 


4. BANKRUPTCY AND DEBT. 

To the average member of a modern commercial com- Liability 
munity, it would appear highly unreasonable that a creditor foy^ebta. 
should not be able to enforce his claims against the lands of 
his debtor. That a man should be in the enjoyment of a 
handsome income from rents^ while his creditors are unable 
to obtain payment of their demands^ at the present time 
seems inconsistent, not only with policy, but with common 
honesty. 

And yet, a very slight acquaintance with legal history is 
sufficient to convince the student that such an attitude 
is extremely modern. Early systems of law do not recognize 
resort to a debtor’s lands for payment of his debts ; it is only 
by slow and difficult steps that the creditor attains his modem 
position. It is often said that the anomaly is due to feudal Pre-foudal 
influences. But a somewhat more careful attention to legal 
history than is paid by those writers who glibly attribute 
all features of unknown origin to ^the feudal system/ will 
probably suggest that the exemption of lands from execution 
for debt is due to far more deep-rooted and older causes than 
feudal ideas Here it is sufficient to allude to the subject, 
to account for the complexity in which the law concerning 
recourse to a debtor^s lands is still involved. 

The right of recourse having been once established, it soon 

* For the general history of the subject, see the author's Law and P 6 lUic$ 
in the Middle Ages, pp. sao-aa4 ; for the course of English Law, Digby, 

Sisiory qfihe Law Real property (3rd ed.), cap. ▼. $ 5. 
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became evident that there were two ways hi which its exercise 
ipight be permitted. Either each creditor might be allowed 
to enforce his own individual claim^ regardless of the interests 
of other claimants ; or a general distribution of the debtor’s 
assets might be made for the benefit of all his creditors. 
The former method gave rise to the law of Execution against 
land; the latter to the law of Bankruptcy. Historically 
spiking, the process of bankruptcy is more modern than 
the process of execution ^ ; but as it can be the more briefly 
stated of the two, it will be better to deal with it at once. 

The law of bankruptcy is now virtually contained in the 
Bankruptcy Act, 1 883 and its amendments, of which the most 
important is the Bankruptcy Act, 1890 By virtue of these 
Acts, a receiving order against any debtor may be obtained 
either by the debtor himself or by a creditor, upon proof of 
certain conditions ; and the effect of the receiving order will 
be, to constitute the official receiver a quasi-trustee and 
manager of all the debtor^s property^. If the bankruptcy 
proceedings fail, or are stayed by reason of the acceptance 
by the creditors of a scheme of arrangement, the official 
receiver's hold will be relaxed, and the title to the debtor^s 
property will, in the future, be unaffected by the proceedings 
But if the proceedings continue, and the debtor be adjudicated 
bankrupt, the whole of his property will be vested perma- 
nently in the official receiver or, if a trustee be appointed, 
in the trustee, and will pass from trustee to trustee, ipso jure, 
as new trustees are appointed The .terms and conditions 
upon which a creditor or a debtor may present a bankruptcy 


^ The oldest English bankruptcy statute is believed to be the 34 & 35 
Hen. yill. (1543) c. 4. It is not confined to merchant debtors. On 
the other hand, the process of execution against lands is at least as old 
as 1385 (13 Edw. I. c. 18). 

^ 46 & 47 Viet. c. 5a. * 53 54 Viet. c. 71. 

* Bankruptcy Act, 1883, §§ 5, 9. 

‘ ib. t Z04, Re Wemyes (z8&^) 13 Q. B. D. 244. But it is in the 
discretion of the Court, not of the creditors, to rescind the receiving 
order. In re ITataUf 1893, a Q. B. 819. 

* Bankruptcy Act, 1883, §§ ao, 54r 
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petition are not part of our subject^ which merely concerns 
bankruptcy proceedings as they affect the title to interests 
in land. But it is material to observe^ that the title of the 
trustee relates back^ not merely to the order of adjudication, 
nor even to the receiving order, but to the commission of the 
act of bankruptcy upon which the petition was founded, or, 
when more than one act is proved, to the first of such acts 
which shall have happened within three months prior to . he 
presentation of the petition \ The result is, that conveyances 
of land made by a bankrupt prior to the date of the receiving 
order against him, may be set aside by the trustee. But, as Protection 
this rule would work groat hardship if not qualified, it is cent pur- 
expressly provided by the Act, that it shall not apply to 
defeat a conveyance for valuable Consideration made by the 
debtor, and actually completed before the date of the receiving 
order, to a person who had not, at the time of such comple- 
tion, notice of any available act of bankruptcy committed by 
the debtor \ 

On the other hand, it is provided that the adjudication Invalida- 
in bankruptcy shall invalidate, as against the trustee, certain certain 
antecedent transactions which, but for these provisions, might 
constitute steps in the titles of other persons. These trans- 
actions are as follow : 

(i) Seizure of land under exemiiion ht a creditor. As we Prefer- 
shall hereafter see, a creditor who obtains a judgement against execu- 
his debtor is entitled to enforce it by levying execution 
against the debtor’s land. If, however, the execution is not 
'completed^ before the date of the receiving order, it will 

not avail to give the execution creditor any advantage over 
the other creditors in the bankruptcy, or to affect the trustee’s 
title. Execution against land is 'completed' by seizure; 
against an equitable interest, by appointment of a receiver 

(ii) Voluntary settlements, A conveyance of a man’s property Voluntary 
may be perfectly free from fraud, and from any intention to ment*. 

» Bankruptcy Act, 1883, | 43. 

* ib. § 49 * • § 45 - 
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delay or defeat creditors and yet, if it be a ^ voluntary ^ one, 
Le. a conveyance made upon any other than valuable Con- 
sideration, it may be liable to be upset upon the settlor’s 
subsequent bankruptcy. It will be absolutely void if he 
becomes bankrupt within two years from the date of the 
conveyance (which, in this case, means, of course, the true, 
not the nominal date); and it will be void if he becomes 
bankrupt within te^i years from the date, unless the parties 
claiming under it can show that the bankrupt was, at the 
time of making it, able to pay all bis debts without the aid 
of the property comprised in it, and that the interest of the 
bankrupt passed to the trustees of the settlement on the 
execution thereof^. A settlement made in Consideration of 
future marriage is not a voluntary settlement, and is, there- 
fore, not within the Act ; but a real exception is made by the 
statute in the case of a settlement made by a man upon 
his wife or children, of property which has accrued to him 
since marriage in right of his wife. For this latter is, 
technically, a voluntary settlement As to the effect of 
this section, it is to be observed that it was made for the 
protection of creditors, not of bankrupts; and therefore, it 
will only operate in favour of the trustee in bankruptcy, and 
to the extent necessary to satisfy the creditors \ Moreover, 
a purchaser for valuable Consideration, and drma fide^ of any 
property comprised in such a settlement is protected under 
the 47th section®. 

(iii) Other preferential transactions. Every conveyance of 
property, or charge thereon, made to any creditor ^by any 
person unable to pay his debts as they become due from his 
own money,^ with a view of giving such creditor a preference, 
is by the Act made fraudulent and void as against the trustee 
in bankruptcy, if the maker becomes bankrupt upon a petition 

^ In which case it would, of course, be void under the statute 13 Eliz. 
(1571) c. 5 as explained pos^, cap. xvii. 

* Bankruptcy Act, 1883, § 47. * Cf. § 47, 

* In re Sima (1897) 45 W. R. i8g. 

* Carter's A Kenderdine *8 Contractj 1897, i Oh. 776. 
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presented within three months after the commission of the act 
of preference^. The section gives rise to many difficulties 
of application, especially with regard to the interpretation of 
the intent’ clause. The most important point established 
appears to be^ that a payment or transfer of property^ made 
by a debtor in response to hona fide and substantial pressure 
by a creditor, is. not a fraudulent preference, even though 
the debtor be de facto insolvent The rights of any pers^.i 
making a title in good faith and for valuable Consideration 
through a creditor of the bankrupt, are expressly saved by 
the Act \ 

From the general rule, that the property of a bankrupt, Property 
vested in him at the commencement of the bankruptcy, 
devolving upon him before his discharge, passes to the trustee, 
the following exceptions are recognized ; ruptcy. 

(i) Property held hy the hankrujpt on truftt for any other TroAi 
pereon^. Though the Act only mentions ‘ trust, ^ the same 
principle extends to property held by the bankrupt as executor 

or administrator and presumably therefore to property held 
by him as Real Representative under the Land Transfer Act, 

1897®. It covers also the proceeds of trust property which 
has been sold, even though these are in the form of money, 
and have been mixed with the proper moneys of the bank- 
rupt 

(ii) Tools and necessaries. It is provided by the Act that Necesi- 
the tools (if any) of the bankrupt's trade, and the necessary 
wearing apparel and bedding of himself, his wife and children, 

to an amount not exceeding £20, shall not pass to the trustee. 
Presumably, the bankrupt could be called upon by the trustee 


^ Bankruptcy Act, 1883, § 48. 

* Be Tweedale, 1899, a Q. B. az6 ; Be WUcoxon (1883) 93 Ch. D, 6 g; Be Bird 
(1883) 93 Ch. D. 695. 

* 5 48 (a). * 5 44 (i). * Winemore (1749) i Atk. loi. 

* 60 & 61 Viet. c. 65. § a. 

' KnatOibua v. HaUett (1880) 13 Ch. D. 696, And if the proceeds have 
been re-invested in other property, the same result will follow (Jessel, 
M. R., at p. 709). Hancode v. Smith (1889) 41 Ch. D. 456. 

* § 44 (a). 
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to select such articles as he claimed to retain under this 
provision ; but the subject is not material for purposes of 
land law. 

(iii) Leaseholds acquired since adjudication. It appears to 
be the somewhat anomalous result of judicial decisions, that, 
while a socage or copyhold estate which devolves upon the 
bankrupt after the commencement of the bankruptcy, but 
before discharge, will vest at once in the trustee the same 
result will not follow in the case of leaseholds, until the trustee 
actually claims the property. And any intermediate alienation, 
at any rate an alienation for value to a ho7ia fide purchaser, 
will be protected 2. No doubt the decisions have largely 
proceeded on the view that a trustee may wish to disclaim 
leaseholds ; but it might be well to give him the option. 

The mention of disclaimer brings us to one of the most 
curious points of conveyancing law which can arise ii]t connec- 
tion with bankruptcy. The trustee of a bankrupt's estate 
enjoys the peculiar privilege of disclaiming any property 
which may come to him through the bankruptcy burdened 
with onerous liabilities ^ He need not alienate it, for he may 
be unable to find any one willing to accept it, even as a gift ; 
he simply declares the bankrupt's interest to be non-existent, 
leaving other parties concerned to adjust their rights as well 
as they can In the ordinary case of onerous property, e. g. 
shares in companies, and contracts, the trustee may by mere 
writing disclaim, at any time within twelve months after the 
existence of the property has come to his knowledge as 
trustee K But, in the case of leasehold interests, he must not 
disclaim without the leave of the Court, except in cases 


1 Re New Land Development Aesociationf 1892, a Ch. 138. 

‘ CUiyion'a d Barclay's Contract, 1895, a Ch. aia. It seems to be very 
donbtfol whether the doctrine will be further extended (JBe Clark, 1894, 
a Q. B. 393)! 

* Bankruptcy Act, 1883, $ 35 (i). 

* They may, of course, prove in the bankniptcy for any loss occasioned 
by the disclaimer, ib. § 55 (7). 

* ib. 55 (z) ; Bankruptcy Ac^ 1890, § 13. 
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provided for by the General Bales \ Any person interested 
may give the trustee notice in writing, requiring him to decide 
whether or not he will disclaim ; and^ if the trustee fails to 
disclaim within twenty-eight days after receipt of the notice, he 
will be precluded from afterwards doing so, unless the Court 
should enlarge his time for deliberation \ When a leasehold 
interest has been disclaimed, the Court may make an order 
vesting the property in any person interested. But if such 
person claims under the bankrupt, e.g. as mortgagee or 
sub-lessee, it can only do so upon his undertaking to perform 
such liabilities as would have vested in him if the lease had 
been assigned to him at the date of the filing of the bankruptcy 
petition ^ If no person claiming under the bankrupt will 
accept the property on those terms, the Court may make 
a similar order vesting the property in any person liable on 
the covenants of the lease It is not too much to say, as was, 
in fact, said by the Court in a recent case, that these sections 
are * very difficult to construe ® \ 

Before leaving the subject of bankruptcy, it may be well to Special^ 
point out that, as a result of recent legislation, bankruptcy bank- 
proceedings can affect property which formerly could not 
be brought within their scope. A married woman, trading Married 
apart from her husband by virtue of the custom of London, 
could always be made bankrupt in respect of her trading 
estate ® ; but now all married women so carrying on trade can 
be so treated in resjieci of their separate property The wife 
of a man civiliter mortuus, and possibly also a woman who has 

1 Act of 1883, $ 55 (3). These Rules permit of disclaimer without the 
leave of the Court where, (i) the lease is unincumbered, (a) the value of 
the property is small, (3) no person interested objects. [See General Rules, 

1890, No. 69 (i).] 

* Bankruptcy Act, 1883, § 55 (4). 

* ib. § 55 (6) ; Bankruptcy Act, 1890, § 13. If only part of the subject 
matter is d^t with by the vesting order, the liabilities may be pro- 
portionately restricted. 

* Bankruptcy Act, 1883, ( 55 (6) ; Bankruptcy Act, 1890, | 13. 

» Re Walker (1895) 64 L. J. (N. S.) Q. B. 783. 

* Lade v, PMUipe (1765) 3 Burr. 1776, 

* 45 A 46 Vict. (i88a) c. 75. § i (5). 
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been judicially separated from her husband^ or has obtained 
a protection order against him^ is in the position of an 
Deceased unmarried woman in respect of the bankruptcy laws Bank- 
debtors. proceedings may now be taken against the estate of 

a deceased debtor; and^ upon an order for administration 
in bankruptcy being made, the property of the deceased will 
Cor- vest in the official receiver^. Corporations cannot be made 
porations. analogous proceedings under the Companies 

Winding Up Act, 1890®, and other statutes, will place the 
property of trading companies at the disposal of the official 
receiver, or the liquidators appointed with the approval of the 
Infants. Court An infant cannot be made a bankrupt, except, 
possibly, in respect of necessaries®. 

We now come to the far more difficult subject of the 
enforcement of their claims by individual creditors against 
the lands of their debtors. 

Indi- The first sub-division of the subject distinguishes between 

vidual , , , , 

claims. the enforcement of claims against the lands of a living debtor, 

and the enforcement of claims against the estate of a deceased 

debtor. 


Against 
hind of 
living 
debtor. 


A. Enforcement of debts against the lands of a living debtor. 

Here the first point to notice is, that, apart from claims by 
the Crown, the necessity for recording which was abolished by 
statute in 1865®, no claim can be enforced against a debtor’s 
lands until it has become a matter of record. So long as 
there is any doubt as to the debtor’s liability, his lands cannot 
be touched. In the great majority of cases, the only way of 
getting a debt recorded is by suing the debtor in a court of 
record and judgement against him upon it. Recog- 

nizances and warrants of attorney, though still theoreticaUy 
possible, have ceased, owing to various causes, to be used 


^ Re Franks (1831) 7 Bing. 762. In 1831 only traders were subject to 
the bankruptcy laws, and the wife in this case was a trader. But, 
presumably, the case would bo different now. 

* Bankruptcy Act, 1883, § 125. • 53 & 54 Viet c. 63. 

* 25 & 26 Viet. (1862) c. 89. § 95. ^ Re Jones (1881) z8 Ch. D. zpp. 

* 28 & 29 Viet. c. X04. § 47. 
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between private persons^. An order of a court of record 
directing payment of money is^ of course, as efEectual as 
a judgement^. 

It appears, therefore, that claims which can be directly 
enforced against the lands of a living debtor must take one of 
two forms, viz. 

(i) Crown delis. To any one familiar with the history of Crown 
the process of execution against land, it will be common 
knowledge that the Crown had, from the earliest times, 
a special and prior claim to payment out of the lands of its 
debtors This claim appears, in course of time, to have been 
restricted to debts evidenced by record ^ ; but a statute of the 
year 1541 extended it to obligations and specialties^, and a 
subsequent statute of 1571 still further extended it to claims 
for defalcations by royal officials in a large number of cases 
The former statute made Crown obligations and specialties 
enforceable in the same way as statutes merchant and staple, 
i. e. by delivery of the lands of which the debtor was seised at 
the time when the obligation was made The latter added 
a special power of sale ^ and this remedy was made general in 
favour of the Crown by a statute of the year 1 785 ®. 

Great hardship was sometimes caused by the doctrine, that Relation 
the claim of the Crown related back to the time at which the 
liability, in respect of which the claim was made, was originally 
incurred. It was therefore provided, in the year 1839, that 
such claims should not affect the former lands of a debtor 
which had come into the hands of purchasers or mortgagees, 
until a memorandum of the particulars of such claim had 

^ Among recognizances may be mentioned the two special classes 
known as * statute merchant’ and 'statute staple’ resx)ectively. They 
were given the force of judgements by 13 £dw. I. st. iii. (ann. 1385) and 
97 Edw. III. st. ii. c. 9 (1353) respectively. They are both obsolete. 

* I & a Viet. (1838) c. 110. § 18. 

* For a peculiarly oppressive use made of this priority, see the statute 
of 1350 (95 Edw. IIL st. 5. c. 19). 

< 33 Hen. VIIL (1541) c. 39. § 50. • ib. * 13 Eliz. (157*) 4* 

’ 33 Hen. VIIL (1541) c. 39. $ 50 (3). * 13 Eli«- (i 57 i) c. 4 * § *• 

* 95 Qeo. III. c. 35, expanded by 98 & 99 Viet. (1865) c. 104. § 50, and 
99 & 30 Viet. (1866) c. 39. § 49. 
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been entered under the name of the debtor in the Index to 
Debtors and Accountants to the Crown, a list open to public 
inspection And a subsequent statute^ enacted, that purchasers 
and mortgagees should be free from Crown claims in respect 
of liabilities of former mortgagees of the land in question, 
who had been paid off prior to the execution of the conveyance 
under which they claimed. Finally, it has been provided by 
a statute of the year 1865, that no Crown debts incurred 
after October 31, 1865, shall bind any hona fide purchaser for 
valuable Consideration or mortgagee (whether with or without 
notice of the existence of the debt), unless a writ of execution 
to enforce the debt has been issued and registered prior to the 
execution of the claimant's conveyance, and the payment of 
his purchase money 

Copyholds It is very doubtful if copyholds can be taken in execution 

for a Crown debt. Until the passing of the statute of 1541, 

Estates an estate tail was only liable during the lifetime of the debtor 

tenant-in-tail, being protected by the express words of the 

statute Be But the Act of 1541 extended the 

liability, in respect of the debts mentioned in the Act, to the 

issue in tail. A horn fide purchaser from the latter was, 

however, held protected in AndereorCs Case 

Debts of (ii) Record debts of private persons. The right of private 
private ' * 

persons, creditors to enforce their debts against the lands of their 
living debtors, is generally assumed to date from the passing 
of the Statute of Westminster the Second ^ Since that time, 
zis developements have been so numerous, that it will be well 

' a & 3 Viet. c. xz. § 8. Presumably this means that the entry must 
have been made before the person seeking exemption acquired his title. 
Be-registration every five years is required to protect the Grown claims 
against purchasers or mortgagees becoming such after Dec. 31, 1859 
(aa & 33 Viet. (1859) c. 35. $ 14). 

* 18 ft 19 Viet. (1855) c. 15. $ II. ^ a8 ft 39 Viet. c. 104. § 48. 

^ 13 Edw. L (1385) c. I. 

* Ann. Z59f. 7 Rep. ai. The debts mentioned in the Act are judgement, 
recognizance, obligation, or other specialty ; and they probably cover only 
debts incurred directly to the Grown, not those which the Crown has 
acquired since their creation. 

* 13 Edw. I. (1385) c. 18. 
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to deal with them under three distinct heads — (a) extent to 
which claims may be enforced ( 6 ) mode -of enforcement (c) 
protection of purchasers against claims. 

(a) Extent of enforcement. The Statute of Westminster Extent of 
the Second gave the creditor the alternative remedies ofment. 
a writ of Fieri facias ^ and a new writ, called from its alternative Fieri farAa^, 
character, the writ of Elegit, By the writ of Fieri facias the EUgit. 
sheriff is to levy the debt of the lands and goods of the 
debtor; and, although it seems to have been generally as- 
sumed that this writ, in spite of the express words of the Act, 
did not include the debtor's socage or copyhold lands, it 
authorized the sale of his leaseholds, which are chattel interests, 
and, therefore, within the words of the writ By the writ 
of Elegit the sheriff is to deliver to the creditor all the chattels 
of the debtor (except his cattle and beasts of the plough) and 
one-half of his land ^ until the debt be levied upon a reasonable 
price or extent.' Presumably, by analogy of the almost 
contemporary statute concerning Statutes Merchant ^ the 
writ of Elegit was held to cover the socage lands of the 
debtor; and so the creditor acquired a right of recourse 
against one-half of his debtor’s socage lands. By the Statute 
of Frauds this right was extended to the equitable interests 
of the debtor ; but it seems doubtful whether the section was 
intended to cover equitable interests in leaseholds. All doubts 
as to this point, however, were set at rest by the passing of 
the Judgments Act, 1838, which expressly covered legal and Judg- 
equitable interests of all kinds, socage, leasehold, and copy- 1838^ * ’ 
hold, including estates tail to the extent to which they could 
be barred by the debtor without the consent of any other 
person, and which extended the remedy of the creditor to the 
whole of the debtor's lands 

lb) Mode of enforcement. Under the Statute of Westminster Mode of 

enfopce- 

» Tayjier v. Cote (1789) 3 T. R. 99a. ment. 

* 13 Edw. I. (1385) fit. III. c. I (17) (18). It is noteworthy that no right 
against the debtor’s lands was given by the slightly earlier statute of 
Acton Burnel (ii Edw. I. ann. 1983). 

* 99 Car. IL (ann. 1677) 0. 3. $ la 


* z & 9 Viet. c. zzo. S zz. 
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the Second, the creditor’s remedy was merely to hold the lands 
until ' the debt be levied upon a reasonable price or extent^.’ 
These words were interpreted to mean^ until the profits of the 
land, calculated at a reasonable estimate, should have satisfied 
the creditor’s claim ; but the creditor could be made to account 
by a court of Equity *. The creditor does not obtain actual 
possession of the land ; but the return of the sheriff to the 
writ vests in him an interest which, though protected by the 
writ of novel disseisin under the old law, has always been held 
to be a chattel If necessary, however, he can obtain actual 
possession by an action of ejectment, provided the debtor’s 
interest be a legal estate in possession The power of sale 
was first conferred by the Judgments Act, 1864®, which 
provides that any creditor, to whom the land of his debtor has 
been actually delivered in execution, may, at any time while the 
registry of the writ of execution is in force, obtain from the 
court by petition an order for the sale of the debtor’s interest, 
due regard being had to the claims of other incumbrancers. 

If, however, the interest of the debtor be of an equitable 
nature, the judgement creditor must resort to what is known 
as * equitable execution/ This consists in an application 
to the court to put in force the remedies formerly applied 
by the Court of Chancery to aid the judgement creditor in 
overcoming difficulties in the way of the exercise of his legal 
rights, and, in the majority of cases, takes the form of the 
appointment of a r^eiver of the incomings of the debtor^s 
interest Such an appointment is a ‘ delivery in execution ’ 
within the terms of the Judgments Act, 1864^; and the 
creditor is therefore, the proceedings being duly registered, 
entitled under that Act to an order for sale of the debtor’s 

* 13 Edw. 1 . (1285) c. 18. ® Qodfny v. TTofeon (1747) 3 Atk. 5x7. 

’ Hatton V. Haywood (1874) L. B. 9 Ch. App..2a9 ; Co. Litt. 43 b. 

* H<aton,y, Haywood^ at p. 936. 

* 27 & 98 Viet. c. ZZ9. §§ 4-6. This section virtually supersedes section 
13 of the Act of 1838 (z A a Yict. c. zio) which entitled a creditor, one 
year after entry up of his judgement, to such remedies as he would have 
had if the debtor had signed an agreement to charge the land. 

* Harris v. Bsauckamp^ 1894, z Q. B. 8oz. ' Viet. c. zi9. 
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interest \ But a legal remainder cannot be made the subject 
of equitable or other execution^. 

The judgement creditor, until a few years ago, also had the Levari 
right, in theory, to a writ of levari faciae, whereby the sheriff 
was ordered to raise the debt out of the debtor’s goods and the 
profits of his lands. But the writ, after having been obsolete 
for centuries, was abolished for civil cases by statute in the 
year 1883 ®. 

(c) Protection of purcAasere. The old rule, that the claims Protection 
of the creditor bound the debtor^s lands from the date 'of the chakra, 
recognizance or judgement, worked great hardship on purchasers 
who bought in ignorance of the existence of these claims. 

A remedy was first provided by the Statute of Frauds which 
enacted that recognizances should, as against bona fide pur- 
chasers for value, only bind from the date of their enrolment. 

Shortly afterwards, a statute of the year 169a required the 
registration of all judgements which it was intended to enforce 
against debtors^ lands®, and rendered all judgements not so 
registered invalid, even as against volunteers. The Judgments 
Act, 1 838, repeated the requirement of registration, but limited 
the protection to purchasers, mortgagees, and creditors ® ; and 
an Act of the following year rendered re-registration every 
five years necessary The statute of i860 added the require- 
ment, that execution should have been issued and registered, 
and actually put in force within three months of registration 
But the Act only relates to judgements entered up after its 
passing (July 23, i860), and it is silent as to creditors (other 
than mortgagees). Finally, the Act of 1 864 provides that no 
future judgement ^ shall affect any land, until the land has 
actually been delivered in execution thereunder by means of 

AngUhltdlian Bank v. Davies (1878) 9 Ch. D. 075. 

Be Harrison and BoUomley^ Ch. 465. 

46 & 47 Viet. o. 5a (Bankruptcy Act, 1883), ^ 4 ^* 

99 Car. II. (1677) 0. 3. $ 18. 

4 & 5 W. & M. c. ao ; rep. S. L. B. Act, 1867. 

I &; a Viet. c. no. § 19. 

a & 3 Viet. (1839) c. II. § 4, explained by 18 & 19 Viet. (1855) 0. 15. { 6. 

93 & 94 Viet. c. 38. i§ I, a. * The Act was passed ODr July 99, 1864. 
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a writ or other process registered in pursuance of the last 
mentioned statute^ but in the name of the debtor^ not of 
the creditor^. This Act renders it, apparently, impossible 
to obtain a charge upon an estate in remainder by means 
of a judgement or order although this result is in direct 
defiance of the 13th section of the Act of 1838, which is still, 
nominally, in force The protection which was given by 
the statute of 1855 to purchasers and mortgagees, in respect 
of the Crown debts of previous mortgagees, extends also to 
the judgement debts and executions of private creditors 

Fortunately for those whose duty it is to construe the 
various Acts to which allusion has been made in the preceding 
paragraph, the operation of the Statutes of Limitation ® renders 
it almost impossible that a question on the earlier statutes 
should arise at the present day. The various registers con- 
templated by them have been consolidated by the Land 
Charges Registration and Searches Act, 1888^; and a useful 
section of the Settled Land Act, 1890 has provided for the 
vacation by order of the court of any registration of a writ 
or order affecting land. 

B. Enforcement of debts against the estates of deceased debtors. 
(i) Crown debts. The rights of the Crown in respect of the 
lands of deceased debtors may be briefly disposed of, the 
priority of the Crown being recognized from very early times. 
The clause in Magna Carla ® probably only refers to a limited 
class of Crown debtors, and only to enforcement against their 
chattels ; but the statute of 1541 expressly extends the remedy 
of the Crown, on judgement, recognizance, obligation, or other 
specialty, to the lands, including the entailed estates, of its 
deceased debtor, and this whether or not the heirs are named 

97 & dS Viet. 0. II 9 . §§ I, 9 , 3. 

* Seod Barrs ▼. Cath€af% 1895, 9 Oh. 411. 

* I &; 9 o. zzo. $ Z3. Only the temporary clauses were repealed 

by the S. L R. Act, Z874. * z8 A Z9 Yiot. c. 55. $ zz. 

* 37 A 38 Viet. (1874} 0. 57. § 8. Bat a judgement may be revived by 
sd. fa. 

^ 3z A 59 Viet. c. 5Z, and Rules thereunder (1889). 

^ 53 & 54 Viet. c. 69. § Z9. * 9 Hen. 111. (Z995) c. z8. 
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in the recognizance or specialty But the simple contract 
debts of the Crown, though entitled to priority over those of 
private persons are postponed to private specialty debts \ 

They are now, like all simple contract debts, payable out of 
the lands of the deceased, but only in due course of adminis- 
tration ^ 

(ii) Claims of private persone. Happily, the law on this Private 
subject is not quite so complicated as that on the correspondivig 
topic of remedies against living debtors. But it is too com- 
plicated to be disposed of in a single sentence. It will be 
better to distinguish between three classes of claims: {a) 
records ; {b) specialties ; (<?) simple contracts \ 

(a) Records. The death of a person against whom a By record, 
judgement has been enforced in such a manner as to establish 
a charge upon his lands does not affect the rights of his record 
creditor, who is still entitled to priority over all claimants 
other than actual previous incumbrancers. The manner of 
enforcement will depend on the date of the judgement, as 
appeared by the statement of the law on a previous page 
And a judgement against the representatives of the debtor will, 
if duly enforced, stand on the same footing as a judgement 
against the debtor himself^. But an unenforced judgement 
against the debtor has no direct operation upon his land, and 
will rank as a simple contract debt®. 

(i) Specialties. From the time at which the principles By Bpeci- 
of the common law became established, it was the admitted 

* 33 Hon. VIII. c. 39. 75, 76. 

> Rml&y & Co, (1878) 9 Ch. D. at p. 481. 

’ Bentinck v. Bentinck, 1897, i Ch. 673. * Seo post, p. 264. 

^ The term ^ simple contract * is here used to denote claims which are 
not evidenced by record or specialty, whether they, in fact, arise out of 
contract or out of tort. 

* Ante, p. 258. 

’’ i. e. as against his land. As against his personal representatives, it 
will stand in a better position. Be WHliame (187s; L. R. 15 £q. 970. The 
personal representative should, therefore, in the interests of the other 
creditors, anticipate it by an administration order. Re Stubbs (1878) 8 Oh. 

D. 154- 

* Van Ohduive v. Nerinckx (1889) 21 Ch. D. 189. 
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rule^ that if a man bound himself and his heirs by specialty^ 
his heir was bound to make good the debt, to the extent of 
the lands descended to him from his ancestor ^ This rule 
was, no doubt, the offspring of the doctrine of warranty * ; 
but it survived its parent, and remained absolute law till the 
passing of Hinde Palmer^s Act® rendered it comparatively 
unimportant. A somewhat tardy amendment has since made 
it unnecessary for the heirs to be mentioned in the specialty^. 

But the common law doctrine was strictly confined to leg^l 
estates in fee simple; estates tail being protected by the 
statute Be Bonis and equitable interests not being regarded 
as within the doctrine of warranty. The latter were, however, 
included in the liability by the Statute of Frauds®, which 
also made estates pur auier vky coming to the heir as special 
occupant, assets by descent. Finally, copyholds were brought 
within the circle of liability to specialty claims, by the general 
statute of the year 1838 Despite the passing of Hinde 
Palmer’s Act (shortly to be explained) specialty creditors of 
a deceased debtor have still one distinct advantage over simple 
contract creditors, in that they can sue the heir (or, now, the 
real representative) directly, and hold him responsible to the 
extent of the real assets, without asking for an administration 
by the Court ®. This privilege does not, however, apply to 
copyholds, which are only made equitable assets by the Act 
of 1833 We have seen, also, that private specialty creditors 
rank before Crown claims on simple contract, while ordinary 
creditors do not^®. 

The common law rule, moreover, originally only applied 
strictly as against heirs ; and, after the power to devise hgids 
had been granted by statute, a specialty creditor frequently 

1 Blackstone, Cbmm. (4tli ed.), II. 340. 

* See Statute of Olouoester, 6 Edw. I. (1278) c. 3. 

. ’ 39 & 33f Viet. (1869) c. 46. 

« Gonveyaneing Aot, x88i (44 t 45 Viet. 0. 41), $ 59. The Act only 
applies to fdture specialties. 

^ 13 Edw. L (1085) 0. z. * ag Car. U. (1677) c. 3. §$ 10^ za. 

’ 3*4 Will. IV. 0. Z04. • He Hedgay (1886) 34 Ch. D. 379. 

* 3 & 4 Will. IV. e. Z04. ^ SenHnek v. Bentinekf Z897, z Ch. 673. 
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found himself defrauded of his recourse against his deceased 
debtor's lands^ by the fact that they had been devised to 
strangers. To remedy this defect, a statute^ known as the 
Statute of Fraudulent Devises ^ was passed in the year ^1691, 
and by it a devisee was made liable, in the same way as an 
heir^ to the specialty debts of his testator. The new rule 
introduced by this statute has been re-enacted in various 
subsequent Acts of Parliam^t^; and, though it has been 
rendered less important by the Land Transfer Act, 1897 \ it is 
still, technically, in force. 

(c) Simple contract claims. For a long time these were not By <Bim- 
enforceable against the land of a deceased debtor; unless thetmot/^ 
latter had by his Will expressly charged his land with the 
payment of his debts. In the latter case, the Court of Equitable 
Chancery, though the creditor had no legal claim against the 
land, would decree the administration of the deceased's estate, 
and order payment thereout of the debts charged. And, in so 
doing, the court would not recognize any priority of specialty 
debts, in dealing with ^ equitable assets,' i. e. property which, 
but for its help, could not have been made available for 
payment of debts The first statutory recognition of the 
rights of simple contract creditors was contained in an Act of 
the year 1 807 which provided, that all the lands® of a deceased 
trader should be liable in equity to the payment of his debts, 
whether by specialty or simple contract. But, though the 

1 3 & 4 W. & M. c. 14. 

2 6 &; 7 Will. III. (1695) c. 14 ; 47 Geo. III. st. II. (1807) c. 74 ; ii 
Geo. lY. & j Will. IV. (1830) c. 47. §§ 3, 4. If there was an heir at law, 
he had to be joined. 

^ 60 A 6x Viet. c. 65. $ I. 

* And, if the legal assets were exhausted by the specialty creditors, the 
Court would ^marshal' an equivalent amount of the equitable assets to 
satisfy the claims of the simple contract creditors, before allowing the 
specialty creditors to have recourse to the equitable assets. This rule 
held good, even though the legal assets were only personalty. See form 
of decree in Junket v. Bsnson (1749) 2 Atk. 990. 

* 47 Geo. III. st. II. c. 74. 

* i. e. all the lands then available for specialty creditors, which, it will 
be remembered, did not, at that time, indude copyhold^. 
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benefit of that Act could only be obtained through the medium 
of a court of Equity, it was expressly provided^ that the 
specialty creditors should be paid in full out of the assets 
rendered available by the Act, before the simple contract 
creditors received an3rthing. This priority was preserved by 
the re-enacting section of the Act of 1830 and also by the 
Act of 1833, which extended the liability for simple contract 
debts to the lands of deceased non-traders But, in respect 
of the estates of debtors who have died since December 3 1 , 
1869, the priority of specialty creditors has been entirely 
abolished by Hinde Palmer^s Act except in so far as they 
can secure priority by obtaining judgements against the real 
representative^ heir, or devisee of the debtor, before adminis- 
tration is ordered 

It must be remembered, that the personalty of a deceased 
debtor is always regarded as the primary fund out of which 
his debts, including those by specialty, are to be paid ; and 
this rule, which remains unaltered by the Land Transfer Act, 
1897®, would justify an heir or devisee who had been 
compelled to discharge a debt of the deceased, in demanding 
repayment from the latter^s personal representatives. But an 
important modification of the rule, introduced by Locke King's 
Acts renders the real estate of a deceased person, as between 
the various beneficiaries, primarily liable for the payment of 
incumbrances (including mortgages and liens for unpaid 
purchase money) which may be specially charged upon it. 
The provisions of these Acts do not, of course, afEect the 
remedies of the persons entitled to enforce the mortgage or 
other incumbrance 

Finally, it should be noticed that, as a result of the equitable 


' 47 Geo, III. (1807) st. 11 . c. 74. $ X. 

* XI Geo. JV. & I Will. IV. c. 47. § 9. 

^ 3 & 4 Will. rV. c. X04. * 30 & 33 Viet. (1869) c. 46. 

* Be Hedgdy (1886} 34 Ch. D. 379. • 60 & 61 Viet. e. 65. § a (3). 

^ X7 & 18 Viet. (1854) c. X13 ; 30 & 31 Viet. (1867) e. 69 ; 40 & 41 Viet. 
(1877) e. 34. But these Acts operate from different dates. 

* 17 & 18 Viet. (1854) c. X13. § X. 
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doctrine of ^marshallings of assets/ the pecuniary legatees 
of a deceased landowner may be entitled to claim ag^ainst 
his land^ if the fund primarily available for the payment 
of legacies^ viz. the personalty, has been exhausted by the 
recourse to it of creditors who are also entitled to satisfaction 
out of the realty^. But this subject really belongs to the 
domain of pure Equity^ as there is no means of enforcing such 
a claim without resort to the administrative jurisdiction of tVv 
court. 

* Jiiclcard v. Barrett ,1857) 3 K. & J. 289. 
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5. MARRIAGE. 

By the common law^ the marriage of either a man or a 
woman worked a substantial effect upon his or her title to 
land, whether already acquired or subsequently acquired. 
Recent legislation has greatly diminished without entirely 
abolishing this effect. Unfortunately, the piecemeal character 
of this legislation renders it impossible to disguise the fact, 
that the law on the subject of marital rights is extremely 
complicated. 

We may deal with the topic under the two heads which 
naturally divide all questions arising on the subject, viz. 
{a) rights of the wife in the land of her husband, {h) rights 
of the husband in the land of his wife. It will be necessary 
also to add a few words upon the rights of third parties, in so 
far as these are affected by marital rights. 

(a) Rights of the wife. At the common law, a widow was 
entitled to a life interest in one-third of all land of which her 
husband had been solely seised for an estate in possession of 
inheritance at any time during the coverture It mattered 
nothing that the husband had conveyed away the land during 
his lifetime, nor, a fortiori^ that he had disposed of it by Will 
For the wife's right, though only enforceable after her 
husband's deatii, was indefeasible from the moment of the 
marriage^ or the acquisition of seisin, whichever was latest. 
Moreover, although her claim did not extend to equitable 

1 Co. Litt. $0 b. A tenant in common was deemed to be < solely seised/ 
but not a Joint-tenant (ib. 37 b). 

* ib. 39 a. 
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interests^, it could be made against estates tail^, and even 
against incorporeal hereditaments, if the latter were capable of 
division ^ ; and me seisin of the husband need not have been 
actual, it was sufficient if he obtained seisin in law^. Again, 
it was not necessary to the maintenance of her claim, that the 
widow should have actually had issue by her husband ; it was 
sufficient if any children which she might have had by him 
would have been capable, under any circumstances, of 
heriting the land as heir to their father^. 

The great objection to the wife^s common law rights arose Difficult to 
from the fact that it was very difficult and expensive for her 
to release them, even where it would clearly have been for her 
advantage to do so. An ordinary conveyance by a married 
woman, even when made with her husband^s consent, was 
worthless ; a conveyance by fictitious lawsuit was troublesome 
and costly. Littleton gives examples of three special kinds of 
dower which, if accepted by the wife in lieu of her common 
law rights, might bar her claims at the common law But 
these special kinds of dower were only available under special 
circumstances, and afforded no real protection to purchasers ; 
and the jointure contemplated by the Statute of Uses was 
hedged about by so many provisoes, that it was equally 
ineffectual to provide a remedy*^. In order to render lands 
freely alienable, conveyancers hit upon the complicated system 
of ^uses to bar dower,^ whereby it was so arranged that a 
conveyance of land to a purchaser should never confer upon 
him a sole seisin of an estate of inheritance^. But even 
this device was not adequate, for it could not protect inherited 
land ; and it could only protect devised land, if the devise was 

1 See an interesting explanation of this anomaly by Lord Bedesdale in 
L'Arcy v. Blake (1805) 9 Sch. & Lef, 387. * Co. Litt, 31 b. 

* ib. 39 a. Thus a widow might ha ve been (and still may be) endowed 
of the third part of the profits of a mill, a third of common certain, &c. 

* ib. 31 a. ® ib. 30 b, 40 a. 

* ib. 34 a— 39 b. Dower de la pluis heale was no protection to purchasers. 

’ 97 Hen. VIIL (2535) o. 10. 6-9. 

* As to the form of ^ese, see Davidson, Cmveifmicing (and ed.), voL iL 
pp. 162-3. 
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the technically worded. So at length the difficulty was solved 
by the passing of the Dower Act of 1833 which governs 
the claims to dower of women married afteOanuary 1834. 
Sixty-five years have now elapsed since that statute came into 
operation; and it is^ therefore, highly improbable^ regard 
being had to the provisions of the Statutes of Limitation, 
that any claim to dower by virtue of the old law will ever 
arise to trouble the future conveyancer 

The Dower Act of 1833 may be said to have had for its 
object the postponement of a widow’s claim in dower to every 
expression of intention by her husband, direct or implied, 
to favour any other person before her. In the way of direct 
expression of intention, any declaration by the husband in any 
deed (whether the instrument by which the land was conveyed 
to him or not) ® or in his Will that his wife shall not be 
entitled to dower out of any or all of his land, is a complete 
bar to her claim ; and any conditions or restrictions which he 
may impose upon her right by his Will are binding on her 
In the way of indirect expression, any alienation or incum- 
brance affecting the land created by the husband, any debts 
incurred by him which can be enforced against the land, any 
contracts respecting the same, will bar her right j?ro tanto 
And any devise to her by his Will, of land out of which she 
would otherwise have been entitled to dower, is an absolute bar, 
unless a contrary intention shall be declared by the WilP. 
Inasmuch as the essential point is the intention of the husband, 

* 3 & 4 Will. IV. 0. 10^ 

* The widow’s right is barred if she do not bring her action within 
twelve years of her husband’s death [MarshaJU v. Smith (1865) 5 Giff. 37) 
or the last payment ; and only six years’ arrears of unpaid dower can be 
recovered (3*4 Will. IV. (1833) c. 27. § 41). 

* 3 & 4 Will. IV. c. 105. $ 6. < ib. § 7. • ib. § 8. 

* ib. § 5. It has been decided that the debts mentioned in this section 
comprise only debts which the husband has himself charged on the land, 
not debts which by mere operation of law the creditors are entitled to 
enforce against it {Spyw v. (1855) 90 Beav. 621). 

’ 3 & 4 Will. IV. c. 105. $ 9. The bar is equally operative if the 
interest devised to the widow is merely a share of the proceeds of land 
directed to be sold (He Thomas (1886; 34 Oh. D. 166). 
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it is presumed that such a devise would be equally effectual 
to bar dower, even though it were inoperative to pass any 
interest to the widow, e. g. because the testator had disposed 
of the land comprised in it before his death. But it is ex- 
pressly provided by the Act, that a bequest of personalty by 
the husband shall not, of itself, operate as a bar to dower 
As a slight compensation for the rights which a widow loses 
by the Dower Act, she is given a claim to dower, provided 
be not barred, out of her husband^s equitable interests and 
even out of his rights of action and entry to recover land, 
provided that she sues for or obtains such dower before the 
expiration of the period during which such rights of action or 
entry might be enforced It is one of the curious and, 
perhaps, unforeseen consequences of these changes, that a 
limitation in the form of the old uses to bar dower will not 
deprive nf her dower a woman married since January i, 1834^ 

A widow^s claim in dower cannot, unlike a husband^s by 
Curtesy, be enforced by simple entry on the lands. Formerly dower, 
there were more than one special form of action open to the 
widow ® ; but now an ordinary action (usually in the Chancery 
Division) against the heir, is the proper remedy. The widow 
is entitled, in the case of legal estates, to have her share of the 
land * set out by metes and bounds ' ; and, upon due proof of 
her title, the court will order an inquiry as to which of her 
husband^s lands are subject to her claims, and will then order 
a commission to issue for the purpose of assigning her share ®. 

When this process is completed, she will be entitled to hold 
the land assigned, as tenant of the husband^s heir But if 

^ 3 & 4 Will. IV. c. 105. S 10. * ib. $ a. 

* ib. $ 3. Query, would she have any right to insist on the heir pro- 
secuting his ancestor's claim ? 

^ Nor will a declaration against dower contained in an instrument 
executed before the passing of the Dower Act (JPry v. Noble (1855) 7 De G. 

M. & G. 687, dub. Turner, L. J?). 

* These special forms were abolished by the Common Law Procedure 
Act, x86o (33 A 34 Viet. c. 136), ( ad 

* See form of decree in Seton, Decrees (5th ed.), ii. 806. 

T Blackstone, Comm, (4th ed.), IL 136. 
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her claim is to dower out of an incorporeal hereditament, she 
cannot, of course, obtain possession^ and must be content to 
enjoy her right in the manner directed by the court. And 
her claim to dower out of equitable interests is enforceable 
only in Equity^ and^ therefore, subject to the discretion of the 
court as to the mode of its exercise \ 

Duration The interest of a dowress continues during her life, and 
^ ^ cannot be lost by any act of hers subsequent to assignment. 
But it is forfeited by adultery during the lifetime of the 
husband^; and by detention of the title deeds from the heir 
on the husband’s death \ 

Preebench. The Dower Act of 1 833 does not apply to copyholds; and the 
widow’s right to freebench is, therefore, unaffected by its pro- 
Lease- visions. Against her husband’s leaseholds, the widow had never 
any claim, except in respect of her distributive share of his 
personalty. It is assumed that the Land Transfer Act, 1897 
will not in any way alter the widow’s rights to dower, except, 
possibly, in respect of the proceedings to enforce them 
Intestates’ Mention must, however, be made of an important recent 
Act, 1890. statute, the Intestates’ Estates Act, 1890 ®, which may in many 
cases confer upon a widow substantial rights against the land 
of her deceased husband. The Act, as its name implies, deals 
only with the estates of intestates ; but, with regard to them, 
it provides that, if there are no issue of the deceased living at 
his death, his widow shall be entitled to a primary charge of 
£500 upon the net value of his estate, real and personal, before 
any distribution is made under the Statutes of Distribution 
After payment of this £500, the estate will be dealt with as 
before the Act, the widow’s claim to dower and distributive 
share remaining unaffected by her preference of £500, except, 

‘ Dower Act, 1833 (3 & 4 Will. IV. c. 105), § a. 

* 13 Edw. I. (ann. 1085), st. L c. 34 (4). Her claim, however, is restored 
on proof orforgiveness by him, extended without compulsion. 

* Blaekstone, Comm, (4th ed.), U. 136. / 60 & 61 Viet. o. 65. 

* 6. g. the real representative will probably have to be made a defendant 
to an action to establish dower. 

* 53 & 54 Viet c. ap. 


^ ib. t a. 
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of course^ in bo far as the satisfaction of that claim has reduced 
the value of the deceased’s estate \ A recent decision ‘ has veiy 
reasonably inteipreted the Act to mean^ that the widow's prefer- 
ential allowance of £500 shall come rateably out of the net value 
of the deceased’s real and personal estate^ as it stood at the time 
of his decease. Thus^ if a man dies intestate^ leaving £1500 
realty and £1000 personalty, the realty will contribute £300 
and the personalty £200 towards the widow’s £500, the value 
of each kind of property being estimated as from the decease 
of the intestate, less the amount of the debts primarily 
chargeable upon it. If the total net value of the estate is 
less than £500, the widow takes all^. 

( 2 ) JligJiU of ike husband. These are, unfortunately, much Husband’s 
more complicated than the rights of the wife, and can only be 
clearly set out by a reference to three historical stages. 

(i) Rights of the husband by the common law. A man whose At corn- 
wife was actually seised, at any time during their marriage, of 
lands of inheritance in possession, was entitled, on the birth of Estate 
issue by him who might by possibility inherit the land 
heir to the wife, to an estate for life in the lands \ There 
seems to have been some little obscurity as to the precise 
period at which the husband's right commenced. He was 
entitled to do homage to the lord in respect of the land as 
soon as issue was bom; and an alienation by him of his 
interest during the lifetime of the wife was binding both on 
him and on the wife’s heir. But his title was not * con- 
summate' till her death; and, during her life, he was looked 
upon as holding in her right, though there was no means of 
making him account for the profits ^ After the wife's death, 
he became entitled in his own right for his life ; nor did his 
interest cease on remarriage. His claims extended to incor- 
poreal hereditaments, divisible and indivisible®, and to equitable 

' 53 * 54 Yict. 0. 99. § 4. • Dur$t ▼. CharrUre, 1896, i Oh. 919. 

* 53 A 54 Yict. c. 99. § i. * Co. Litt. 29 a, 40 a. 

® ib. 30 a. It is clear that he was regarded as holding an estate of 
inheritance, otherwise he would not have done homage (ib. 66 b). 

• ib. 30 b. 
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interests \ On the other hand^ it only applied to interests of 
which the wife had been seised in deed^ or of which she had 
.been in actual enjoyment ; because it was said to be his fault if 
her claims were not adequately prosecuted It was sufficient 
if the inheritable issue were born alive^ whether they afterwards 
died or not ^ ; and^ by the custom of gavelkind, the birth of 
i&sue was not necessary to entitle the husband to claim by 
Curtesy The husband^s claims were enforced by mere entry, 
supplemented, if necessary, by ejectment ; and he was tenant 
to the lord, not to the wife^s heir or the remainderman The 
rights of the husband in his wife’s copyholds were regulated 
by the custom of the particular manors of which they were 
held ® ; but usually the custom gave the husband by Curtesy 
an interest corresponding with that of the wife by freebench 
As regards leaseholds, whether vested in the wife at the date 
of the marriage, or subsequently aequired by her, the husband 
had a right to alienate them for his own benefit, and, in the 
meantime, was entitled to the income But, if he did .not 
alienate them, and predeceased his wife, they survived to her ; 
though, if she died before alienation, he did not require to 
make himself her administrator in order to show a good title 
to them But a c/wse in action, not reduced into possession 
during the marriage, could only be claimed by the husband 
after his wife^s decease in the capacity of her administrator 

(ii) Rights of the husband under the doctrine of ^separate 
estate' About the beginning of the seventeenth century, the 
Court of Chancery began to develope a remarkable theory, 
which practically enabled a married woman to enjoy the 
income and dispose of the corpus of land independent of 
marital claims. The doctrine depended entirely on the intention 

v. Bindm (1705) a Vern. 536. 

Co. Litt. 39 a. ’ ib. * ib. 30 a. ” ib. 

Ante, pp. 70-x. 

There lis a xpine of unexplored wealth in the manorial customs 
regarding the proprietary relationships of husband and wife. 

Co. Litt. 351 a. • Teng v. Eadford (1613) Hob. 3. 

Co. Litt. 35Z b. But see now, as to chases in action not being separate 
property, Smart ▼. Tranter (1890) 43 Ch. D. 587. 
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of the person from whom she acquired the ]and^ and could not 
therefore, apply to inherited estates^. But, if an interest 
were conferred upon a woman, either before or during her* 
marriage, by words which indicated an intention that she 
should enjoy it ^for her sole .and separate use^ (the precise 
words were immaterial), then all the claims of the husband 
(including his claim to curtesy) were postponed to the wife^s 
enjoyment and disposal of the land during her lifetime, 
after her death to her alienation by act inter vivos or Will *. 

So far, however, as her disposition did not extend, the common 
law rights of the husband continued, unless the conveyance of 
the wife^s interest to her had expressly excluded them The 
details of the equitable doctrine of the ^ separate use * belong 
to treatises specially concerned with the subject of Equity. 

(iii) Mights of hvfshand under the Married Womens Properft/ 

Acts. In the year 1870 an entirely new departure was taken “*^*^*^'^^ *'"**• 
in the matter of the property of married women. As regarded 
women married after August 8, 1870, it was provided^ that 
their rights in respect of property coming to them should no 
longer depend entirely upon the intention of the donor. The 
only section immediately affecting land is the 8th, which 
provides that the rents and profits of any land descending 
to a woman as heiress of an intestate shall belong to her for 
her sole and separate use. But the ist section also clearly 
contemplates the acquisition of separate property by a married 
woman through the carrying on of a separate trade, or through 
the exercise of her literary, artistic, or scientific skill; and 
there is nothing in the section to prevent its operation upon 
land. The result was, that a married woman, though not 
legally competent to act as a feme sole, even in respect of her 
separate property, was practically entitled to give receipts for 

* So clearly was this true, that where an equitable fee had descended 
on a married woman, the Court, in decreeing her equity to a settlement, 
expressly declined to exclude the husband’s right to a tenancy by the 
curtesy (Smifh ▼. MaUhewa (1861) 3 De G. F. k J. 139). 

* Cooper v. Macdonald (1877) 7 Oh. D. a88. As to the capacity of a 
married woman to alienate, see post, pp. 382-7. 

* Morgan v. Morgan (x8ao) 5 Madd. 408. * 33 ^ 34 Viet c. 93. 

JBNKS. T 
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and dispose of the property described by the Act, independently 
of her husband's claims K 

The Act of 1 88a* went much farther and, to all intents 
and purposes, placed married women upon the legal footing 
of feme% soles^ so far as property is concerned, with a saving 
only for the vested rights of husbands. As regards women 
married since the passing of the Act, this description is true, 
with the exception to be hereafter noted \ As regards women 
previously married, their proprietary rights still depend partly 
upon the question whether, by the doctrines of equity or the 
provisions of the Act of 1870, they can establish a claim to 
separate estate. So far as regards property to which their 
title was acquired before January i, 1883, that is their 
position. So far as property acquired since that date is 
concerned, they are in the position oi femes soles 

The exception to which allusion was formerly made consists 
in the still surviving right of the husband to Curtesy in land 
belonging to his wife, which she has disposed of neither by act 
infer vivos nor by Will. Conformably with the general principles 
of interpretation adopted with regard to the Married Women's 
Property Acts, it has been decided, that the husband's right to 
the Curtesy, not having been expressly abolished, is only 
postponed to the dispositive rights acquired by a married 
woman by virtue of the Acts And so, although the estate 
of 2i,fem£ sole could not by any possibility be subject to a claim 
by Curtesy, that of. a married woman may be. ’A similar 
construction also holds good in the case of personalty, although 
the husband's claim arises there, not by virtue of his Curtesy, 
but by virtue of his old marital rights in the ecclesiastical 
courts The result is, that, except so far as they are expressly 
barred by statute or conveyance, the husband's common law 

rights revive at the death of the wife. 

. / 

’ Ta/ylor v. Meads (1865) 34 L J. (N. S.) Ch. 203. * 45 A 46 Viet. c. 75. 

^ An amending statute of the year 1893 (56 A 57 Viet. c. 63) has re- 
moved certain doubts which arose on the construction of the Act of 1882. 

* 45 A 46 Viet. (1882) c. 75. §§ 1, a, 5 « 

^ Hope V. H(pef 1892, 2 Ch. 336. , * Jte Lambert (z888) 39 Ch. D. 626. 



CHAPTER XVII. 

ALIENATION BY ACT OF THE PARTIES. 

RESTRAINTS ON ALIENATION. 

The combined effects of the Statute of Quia EwjptoreB^^ 
the Statutes of Wills®, and the Act for the Amendment of 
the Law of Eeal Property ^ result, as we have seen, in the 
doctrine, that all interests in land are freely alienable by 
their owners, provided only that the legal forms are observed. 
The exceptions to this doctrine are so few and slight, that 
it will be well to dispose of them before proceeding to the 
detailed exposition of the modes of alienation. They fall 
naturally into two groups : {A) those which arise from the 
personal incapacity of the parties, and (B) those which arise 
from the illegal nature of the object contemplated by the 
alienation. • 

A. Exceptions arising from personal incapacity. 

I . Corporations. The general theory of corporations is far 
from clear in English law. A corporation, though in legal 
fiction a ‘ person,^ is so obviously different from an ordinary 
individual, that the law of the ordinary individual can only 
be applied to it with reservations ; and it is concerning the 

‘ 1 8 Edw. I. (1290) c. I. The Act did not bind the Crown, which was 
for long entitled to demand that its tenants in capite should not alienate 
without licence, on pain of forfeiture, afterwi^rds fine (r Edw. III. st. II. 
(1344) cc. 12, 13). But the abolition of tenure in capite (12 Gar. II. (x66oj 
c. 24) seems to have changed the doctrine. 

* 32 Hen. VIII. (1540) c. I ; 7 Will. IV. i Viet. (1837) c. 26. 

^ 8 & 9 Viet. (1845) <!• 106. § 6. 
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precise extent and Wture of these reservations that difference 
Rival of opinion exists. Briefly speaking, there are two rival views, ‘ 
theories, application of which to legal principles leads to widely 
(i) A cor- different practical results. The one is, that a corporation, 
may do” being by fiction of law a person, can legally do, unless 
nofspe”^ specially prohibited, any act which an individual can legally 
ciallyfor- do. The other is, that a corporation, being an artificially 
(a) A cor- person, can only do the things which it was created 

poration to do. 

dcTwhaUt These rival views may be seen discussed at length in the 
ly cr^tod ^^^-^ing case of Ashhury Bailway Carriage and Iron Co, v. Riche, 
to do. decided by the House of Lords in the year 1875’. The general 
result of this decision, taken in conjunction with the older 
cases appears to be, that a common law corporation^ i. e. a 
corporation created by royal prerogative or prescription, may, 
except in so far as expressly prohibited, do any act which an 
individual can legally do ; but that a corporation created 
directly ^ or indirectly ^ by a statute which defines the nature 
of its objects, can only do acts which are consistent with the 
objects laid down, directly or indirectly, by the statute. It 
must therefore be assumed that, while a purchaser from a 
common law corporation would, in the absence of fraud, be 
justified in relying merely upon the common law power of 
alienation residing in the corporation, a purchaser from a 
statutory corporation would be bound to satisfy himself that 
the alienation was within the powers of the corporation as 
defined by the statute. And any other alienation would be 
merely void. We have already seen^ that an attempted 
alienation of land to a corporation without licence in mort- 
main, is a cause of forfeiture. And, it is hardly necessary to 


^ L. R. 7 H. L. G. 653 ; and see judgements in courts below, L. R. 
9 Ezch. 994. 

* e. g. Case (1619) 10 Rep. at 30 b. 

* Eastern Countiee JRaiUoay Co. v. Hawkee (1855) 5 H. L. 0 . 331 ; v. 

Q, E. Baitway Co, (x68o) L R. 5 App. Ca. at 481. 

* AMury Carriage Co. r. Biche (1875) L R. 7 H. L. C. 653. 

* Ante, p. 9x7, and poat, p. 090. 
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add^ that anj dealings in land by a corporation must be 
effected through the agency of its common seal ^ ; though an 
omission of this formality does not always entirely destroy 
the effect of a transaction^. 

But, even to the rule that corporations not bound by 
the special terms of their creation may exercise free power 
of alienation, there are two important exceptions. These 
are the cases of (a) ecclesiastical, and (j8) municipal corpora 
tions. 

(a) Ecclesiaaiical corporatiom. The benefactors of eccle- Ecclesias- 
siastical corporations in early times usually contemplated a porations. 
perpetual retention of their gifts by the donees ; and this 
fact, combined with the natural reluctance of such bodies to 
part with their lands, appears to have rendered alienations of 
ecclesiastical lands (other than by way of lease for lives or years) 
somewhat rare. And it seems, that if the donor or any of 
his heirs were living when such an alienation was attempted, 
he could thereupon recover the lands by the writ of contra 
formam collationu But the change of ideas consequent AJienn- 
upon the Reformation, combined with the change in the pont-Ro- 
methods of land management caused by the economic revolution [j 
of the Tudor period, seems to have resulted in reckless aliena- 
tion of ecclesiastical property, to the damage of the church and 
the scandal of the nation ^ Accordingly, by a series of Eliza- 
statutes of the sixteenth and early seventeenth centuries^, all statuses, 
ecclesiastical persons, including masters and fellows of colleges 
and hospitals, were prohibited from alienating lands, held 

* Ee® v. Chipping Norton (1804) 5 East, 239. The case mentioned in 
Woodfall, Landlord and Tenant (15th ed.), p. I'J n., viz. Bird v. Iligginaonj does 
not seem to touch the point, which must, however, be .regarded as well 
settled, despite the scantiness of authority. 

^ e. g. a person holding under a parol demise from a corporation may 
be treated as a tenant from year to year {Ecdenastical Commissioners v. Merral 
(1869) L. R. 4 Exch. i 6 p), 

* Fitzherbert, Not, Brev,, 468 F. &c. 

* Co. Litt. 44 a. 

* I Eliz. (1558) 0. 19; 13 Eliz. (1571) o. 10; 14 Eliz. (157a) c. ii ; 18 

Eliz. (1576) c. zz ; a Jao. I. (1604) 3* 
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by them in right of their offices^ for a longer period than three 
lives, or twenty-one years, at the customary rents and 
Fines on grants of even such leases in reversion were forbidden. But 
the great and continued fall in the value of money rendered 
these precautions insufficient ; for the holders of ecclesiastical 
offices were able to obtain enormous sums by way of fines for 
renewal of leases at customary rents, which no longer repre- 
sented the value of the property, and thus, by treating these 
fines as income belonging to them personally, to impoverish their 
successors for their own profit. And so still further restric- 
tions upon the leasing of ecclesiastical lands were imposed 
by the Ecclesiastical Leases Act of 1836 % which restrained 
within strict limits the practice of granting renewals of leases 
upon surrenders of unexpired terms. The Act is too minute 
in its provisions to be set out here ; but, as it is still in force, 
its terms should be carefully studied by any practitioner called 
upon to advise concerning an ecclesiastical lease. 

Improved On the other hand, it became evident about the beginning 
jiowers. century, that the powers of leasing permitted to 

ecclesiastical bodies by the statutes of Elizabeth, were in- 
sufficient to enable such bodies to make the best use possible 
of their property in the interests of their successors. Accor- 
dingly, a series of Ecclesiastical Leasing Acts^ has empowered 
them, with the consent of the Ecclesiastical Commissioners 
(a body incorporated by statute in the year 1 836 *}, to make 
leases of their lands for periods and upon terms not authorized 
by the Tudor statutes. These Acts expressly contemplate 
the granting of building and mining leases, and of leases of 
watercourses and other easements; but they do not abolish 
the powers of leasing conferred by the older statutes, except as 
to lands in respect of which the newer statutory powers have 

> The power to grant such leases had been expressly conferred by 
statute in 1340 (3a Hen. Vlll. c. 28), 

» 6 & 7 Wm. IV. c. aa 

* 5 & 6 Viet. (184a) c. 108 ; ai & aa Viet. (1858) c. 57 ; 28 & og Viet. 
(1865) c. 57. 

^ 6 & 7 Will. IV. c. 77. 
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already been exercised \ It should be remembered, however, 
that even the older powers usually require the concurrence of 
all the persons interested in the property^ e. g. dean a^id chapter^ 
master and fellows, patron, ordinary, and incumbent K 

The prohibition of permanent alienation, imposed by the Sales, 
statutes of Elizabeth, has also been relaxed in recent years 
in several cases. Thus, by the Episcopal and Capitular Estates 
Act, 1851 ^ a general power of dealing with their lands vr i- 
conferred upon ecclesiastical corporations (other than colleges), 
but subject in its* exercise to the approval of the Church 
Estates Commissioners (a committee of the Ecclesiastical 
Commissioners created by statute in the year 1850^), and to 
elaborate conditions as to the disposal* and investment of the 
moneys arising from such alienation. Somewhat similar powers 
are conferred upon the Universities and Colleges of Oxford, 
Cambridge, and Durham, and on the Colleges of Winchester and 
Eton, by the Universities and College Estates Acts A very 
important section of the last of these enables a university or 
college to exercise the powers of sale, enfranchising, exchange, 
partition, and leasing, conferred on a tenant for life by the 
Settled Land Acts 

(^) Municipal corporations. The history, as well as the Municipal 
character, of municipal corporations brought them, before 
the passing of recent legislation, within the category of 
^ common law corporations.^ Many of them were so old that 
their origin could be ascribed only to prescription; others 

^ 5 & 6 Viet, (1842) c. 108. § 8 ; 21 & 22 Viet. (1858) e. 57. § 9. The 
exercise of the older powers of leasing by parsons, vicars, &c., has been 
farther regulated by 5 & 6 Viet. (1842) c. 27. But this Act is ip some 
respects less favourable than the older Acts, and does not repeal them 
{Jenkins v. Green (1859) 28 Beav. 87). Lands newly assigned to archbishops 
and bishops, as endowments of their sees, are subject to the requirements 
of the 23 & 24 Viet, (i860) c. 124. 

^ Co. litt. 44 a. 

8 X4 & 15 Viet. c. 104 ; amended by ai & 22 Viet. (1858) c. 57. 

« Z3 A Z4 Viet. c. 94. 

< 2z & 22 Viet. (1858) c. 44 ; 23 A 24 Viet, (z86o) 0. 59 i 43 ^ 44 Viet. 

(z88o) c. 46 ; 6z A 62 Viet. (x8^) c. 55. 

• 61 A 62 Viet. (1898) c. 55. § z. 
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owed their creation to an express exercise of the royal pre- 
rogativa And the objects for. which they existed, or were 
supposed to exist, were so numerous and varied, that no 
restriction on the alienation of their property could be implied 
from the objects of their existence. Accordingly, municipal 
corporations exercised free powers of alienation, and, it is to 
be feared, with evil results. The only remedy against abuse 
lay in the prerogative writs of acire facias and quo warranto ; 
and these were as likely to be used in the interests of corruption 
as against it. 

Accordingly, when the Augean stable of municipal affairs 
was cleansed in the year 1835 the Legislature made stringent 
provision against any alienation of municipal lands (except 
by short leases at rack rents, or by hona fide building leases), 
without the consent of the Treasury, given upon application 
publicly notified. This policy has been continued by recent 
legislation ; and the result is, that no municipal corporation 
can, without the consent of the Local Government Board*, 
or the authority of an Act of Parliament, sell, mortgage, or 
alienate any of its corporate land, or grant any lease of it, 
other than a lease for a term not exceeding thirty-one years 
without fine, or a* lease of buildings or building land, with or 
without fine, for a term not exceeding seventy-five years \ 
But a clause which has survived from the policy of 1835 
permits of the renewal of ancient leases ad infinitum on the 
ancient terms * ; and this clause, aided by the vagueness of 
the earlier section, is liable to abuse, and certainly leaves the 
disposal of valuable corporation leases open to much criticism. 
Presumably, any alienation* made by a municipal corpora- 
tion in defiance of the provisions of the Act would be ipso 
facto void. 

2 .* Ilf ants. It seems to have been the rule of the common 
law, that alienations of land by an infant were prima facie 
valid ; but that he was at liberty to set them aside within 

* 5 A; 6 Win. IV. c. 76. $ 114. * 51 A 5a Viot. (x888) c. 41. ( 7a. 

’ 45 & 4^ Viet. (z88a) 0. 50. § 108. * ib. § no. 
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a reasonable time after attaining his majority ^ The un- 
certainty manifest in some of the older books ‘teems to be 
due to a confusion of the capacity to alienate with the form 
of alienation. Doubtless^ the consequences of a voidable feoff- 
ment or fine differed from those of a voidable grant or other 
^ innocent ^ conveyance^; but the principle was the same in both 
cases \ Now that a feoffment has ceased to have a tortious 
operation^, and that Tines and Recoveries have been abolished^, 
the rule on the subject of infants' conveyances is clear. They 
are in general voidable, not void ; and if the infant does not 
claim specifically to set them aside within a reasonable time 
after attaining his majority, they will be binding upon him 

But, in some cases, the alienations of an infant are binding Excep- 
upon him from the first. Thus, by the custom of gavelkind, 
an infant may make a binding feoffment at any time after kind, 
attaining the age of fifteen ; provided that valuable consider- 
ation be given for the feoffment. But the recent decision 
in MaskelPs and Goldfinches Contract shows that the court 
is unwilling to force upon a purchaser a title dependent upon 

such a feoffment. Again, an infant heir or devisee may be Convoy- 

unco t)y 

ordered by the court to convey lands to satisfy the debts ord<* * r of 
of his ancestor or testator ^ ; and where an infant is trustee ®^“***'- 
or mortgagee the court may make an order vesting any land 
to which he is entitled in that capacity, in any such manner 
as the court may direct The powers of a tenant for life Infant 
under the Settled Land Act, i88a, may be exercised by the iifo. 
guardians of an infant tenant in possession, whether the 
infant is or is not actually a tenant for life And, by virtue 


* Co. Litt. 171 b ; Perkins, ProfitaUe Book, §$ 13, 13, 154 ; Blackstoue, 
Comm. (4th ed.), II. 292. 

* Whittingham'a Case (1603) 8 Rep. 43. 

* See Lord Mansfield in Zouch ▼. Parsons (1765) 3 Burr, at p. 1804. 

* 8 & 9 Viet. (1845) c. 106. $ 4. * 3 A 4 Will. IV. (1833) b. 74. 

* Edwards v. Carter^ 1893, A. 0 . 360 ; Z<mch v. Parsons (1765) 3 Burr. 1794. 

^ 189s, 2 Ch. 525. *11 Geo. IV. and i Will. IV. (1830) c. 47. § ii. 

* Trustee Act, 1893 (56 A 57 Viet. c. 53), §§ 26, 28. 

45 k 46 Viet. c. 38..§§ 59^ 6a This provision renders the clauses of 
the Settled Estates Act, 1877 (40 ft 41 Viet. c. x8), &§ 4^» 49 * applied 
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of the Infant Settlements Act^ 1855^ a niale infant of twenty^ 
ments. ^ female infant of seventeen may^ with the sanction of the 

courts make a binding settlement on his or her marriage If 
the settlement comprise a disentailing assurance by the infant^ 
the assurance will be void upon the death of the infant before 
attainment of majority But other assurances comprised in 
the settlement will not be revoked by death 
Acquisi- Finally, it may be pointed out that an infant is capable 
infant^ under an alienation to him of any interest in land. 

He has, however, the right to repudiate his acceptance on 
attaining his majority; but the right must be exercised 
within a reasonable time \ For the purpose of accepting an 
interest, other than a legal estate acquired by inheritance, 
an infant en ventre sa mere is as much in existence as an 
infant actually born®. 

Married 3. Married women. In spite of recent legislation, the 
women. pQgifjioj^ of a married woman with regard to the alienation of 
land is by no means free from difficulty; and when a title 
is found to depend upon an alienation by a married woman, 
inquiry into the circumstances is always necessary. 

For a married woman may be incapable, cither by reason 
of express restriction, or because her case is not within the 
enabling section of the Married Women^s Property Act, i88a, 
Rtjstraint of alienating land in the ordinary way. Thus, it has long 
patiom been the rule that if, in the instrument by which property 
is conveyed to a woman, there is contained a clear expression 
of the donor^s intention that she shall not be able to deprive 
herself of the future enjoyment of the property, she will be 
unable to effect an alienation of it. This restriction, known 
as the 'restraint on anticipation,’ would, of course, if annexed 


by the Conveyancing Act, 1881 (44 & 45 Viet. c. 41), § 41, largely, but not 
entirely unnecessary. 

^ x8 & 19 Viet. c. 43. $ z. The settlement may be made before or after 
the marria^ (J-000^ v. XovaM, 1898, z Ch. 8a). 

^ z8 & 19 Viet. c. 43. § n, * Scon v. Eanhwryj i89z,‘z Ch. 298. 

* Co. Litt. 9 b. N. W. By, Co. v. McMioho/el (Z850) 5 Exch. ZZ4. 

* Doe V, Oarke (1795) 2 H. Bl. 399; zo & zz Will. III. (Z699) c. 16; 
Bichards v. BicAards.(x86o) Johns. 754. 
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to a conveyance to a man^ be merely void, as tending to fetter 
that power of free alienation which belongs to owners of 
property by English law^. And^ similarly, it will have no 
effect upon an unmarried woman. But, if such a woman 
afterwards marry, without having alienated her interest, the 
restraint on anticipation will then arise, and, if appropriately 
worded, will revive on subsequent marriages^. The effect 
of a restraint on anticipation by a married woman is no^ 
rendered nugatory by the Married Women^s Property Act, 1082, 
either as to previously or as to subsequently married women ^ ; 
but a restraint on anticipation contained in a settlement of 
her own property made by a woman upon or after her marriage 
will not be valid against her antenuptial creditors, nor will 
any such settlement have any greater effect as a protection 
against creditors than a similar settlement made by a man 
Moreover, by the provisions of various Acts of Parliament, 
the court may remove, wholly or partially, a restraint on 
anticipation attached to the separate estate of a married 
woman. The principal objects with which such removal may 
be ordered are as follow : — 

(a) To secure a benefit to the woman (Conveyancing Act, 
1881, §39 «). 

(fi) To provide costs incurred by the woman in litigation 
(Married Women^s Property Act, 1893, § 2®). 

(y) To make good a loss occasioned by her to a trust 
estate in respect of which she is a beneficiary (Trustee Act, 
1893, § 45 ’)- 

And the powers vested in a married woman as tenant for life 
under the Settled Land Act, 1882, may be exercised by her 
notwithstanding the existence of a restraint on anticipation ®. 

^ Brandon y, Bohinson (1811) 18 yes. Jr. 439. 

* Tullete V. Armstrong (1838) i Beav. i. The operation of the restraint 
will,, however, be limited within the period of perpetuity {Buckton v. Hay 
(1879) II Ch. D. 645). 

’ 45 & 4O Viet. c. 75. $ 19. 

* ib. The operation of these clauses of the Act is prospective only. 

» 44 & 45 Viet. c. 41. • 56 & 57 Viet. c. 63. § a. 

» 56 & 57 Viet. c. 53. § 45* • 45 & 46 Viet. c. 38. § 61. 
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Alienation Sut the more importanir question remains — what are the 
restraint, powers of a married woman in respect of alienation, where 
the restraint against anticipation does not apply? At' the 
common law, a married woman was personally incapable 
of binding herself by any conveyance or alienation made 
during coverture, whether with her husband^s concurrence or 
without. As regards personal property. in possession, this 
incapacity was immaterial, inasmuch as a wife’s chattels 
passed, on her marriage, tq her husbands But, as regarded 
her land and reversionary interests in personalty, the in- 
capacity caused great inconvenience; for neither husband 
nor wife could make a good title to these. Accordingly, at 
a very early date, the process of fictitious lawsuit was applied 
to effect an alienation of the wife^s lands ; and by the levying 
of a Fii)e, in which she was examined apart from her husband 
to ascertain that her concurrence was genuine, her lands 
could be effectually alienated^. For this process, which 
Fines and was expensive and. complicated, the Fines and Recoveries 
Act, 18332^ substituted an ordinary deed of grant or other 
conveyance, separately acknowledged by the married woman 
before a judge a master in ehanceiy, or two commissioners 
appointed by the court, either for the special case or generally 
to take such acknowledgements^. And this form of con- 
Malins' veyance, which was extended by Malins^ Act to reversionary 
interests in personalty belonging to a married woman®, is 
still the only form of conveyance which can safely be used, 
in cases in which' the property to be conveyed is not quite 
clearly the ‘ separate property ^ of the married woman. 

Separate As regards the latter species of property, it will be re- 
estate. membered that it was originally the creation of the Court 
of Chancery, which, by a series of decisions, gradually 
established the doctrine, that the property of a married 

» Co. Lltt! aSfl b. * 3 & 4 Will. IV. 0. 74. 

* Ineluding now a County Court Judge (County Courts Act, z888, 51 & 
5fl Viot. c. 43. § 184). 

^ One Buoh oommissioner is now sufficient. (Conveyancing Act, i88a, 
45 & 46 Viet. c. 39. § 7). ” ao a 21 Viet. (1857) c. 57. 
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woman mighty if limited to her* in appropriate terms^ be 
enjoyed and dealt with by her, independently of her husband, 
much in the same way (but not entirely) as if she were a 
feme eole. Amongst the other powers of enjoyment recog- 
nized as belonging to a married woman in respect of her 
separate property, was the power of alienation, which could 
be exercised by her, directly or indirectly, by ordinary instru- 
ment inter vivos or by Will, except that the legal estate it. 
land could not be directly conveyed by her The latter 
restriction *was, however, not very important, as the court 
would hold her alienation of the equitable interest binding 
as against every one but a purchaser for value and in good 
faith of the legal estate, and would, if necessary, constitute 
the husband himself a< trustee for the purpose. 

. To the separate property^ which could be acquired by a statutory 
woman married before August 9, 1870, the Married Woinen^s estate.^ 
Property Act of that year added, as we have seen 2, certain 
items, and thus commenced the history of what may be called 
the ^ statutory separate estate * of the married woman. But 
the Act of 1870 did not, nor did its amendment in 1874®, 
contain any provision as to the power of alienation of her 
separate estate by a married woman, which therefore remained 
in the position accorded to it by the decisions of the Court 
of Chancery. But the Married Women^s Property Act, 1882, 
not only added largely, as we have seen^, to the separate 
estate itself, but expressly enacted that, in respect of her 
separate property, a married woman should be capable of 
disposing of the same, ^by Will or otherwise,^ in the same 
way as a feme ^sole This clause finally disposes of any 
question of the capacity of a married woman to dispose, by 
ordinary methods, of any property which is unquestionably 
^her separate property,^ and leaves only the question — ^what* 

‘ Taylor v. Aeads (1865) 34 L. (N. S.) Ch. 903. The alienation of the 
aeparate estate did not, even after 1833, require the formalities of the 
Fines and Recoveries Act {Pride v. Buhh (1871) L. R. 7 Ch. App. 64). 

• Ante, p. 973. • 37 A 38 Viet. c. 50. * Ante, p. 974. 

* 45 A 46 Viet. (1889) c. 75. § I (i). 
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ia her separate property?/ a question as to which some 
difEerences of opinion appear to prevail. Thus, it was held 
that property acquired by a woman after the death of her 
husband was not her ‘ separate property ^ in the sense that 
it would pass by a Will made during coverture But this 
decision has been expressly overruled by statute^. It has^ 
however, quite recently been ruled, that an interest in land 
of which a married woman is seised as an active trustee is 
not her ^ separate property,^ and cannot pass by an ordinary 
conveyance, executed by her as a feme sole \ But’ a married 
woman who is a ^ bare trustee,^ i. e, a trustee with no active 
duties to perform, may convey, as a feme sole^ any freehold 
or copyhold hereditament vested in her as such trustee 
Liability Finally, it may be remarked that, notwithstanding the 
loi debts, Qf seetion i of the Married Women^s Property Act, 

1893 ® (perhaps because of the peculiar wording of that section), 
some doubt still appears to prevail as to the nature of the 
contractual liabilities of a married woman. But it is sub- 
mitted that the rule is simple. The debts of a married woman 
can be enforced against any separate property which she may 
happen to have at the time when the creditors’ claims are 
established,^whether such property belong to her by virtue of 
settlement or otherwise And, if they be antenuptial debts, 
they will be so enforceable, notwithstanding any restraint on 
anticipation imposed by the woman herself, while her settle- 
ments may be set aside on the ground of fraud upon creditors, 
in the same way as those of a man But the ordinary debts of 
a married woman do not, it is conceived, any more than those 

• 

^ In w Price (1885) a8 Oh. D. 709. 

* Married Women's Property Act, 1893 (56 & 57 Viet. c. 63), § 3. 

* Hwrknes^ and AUaopp^s Crntradt 1896, a Ch. 358. 

* Trustee Act, 1893 (56 & 57 Viet. c. 53), § 16. A mortgagee who has 
received pripcipal, interest, and costs, is not, according to Kekewich, J., a 
trustee at all ; and a married woman occupying such a position in respect 
of her separate estate can, therefore, convey under the general powers of 
the Act of z88a (Brooke's & Frmlin’s Contract^ 1898, i Ch. 647). 

* 56 & 57 Viet. c. 63. I. • 45 & 46 Viet, (i88a) c. 75. §§ 1 (a), 19. 

^ ib. § 19. As to this see post, pp. 393-6. 
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of a man, constitute an incumbrance upon ber title to lands, 
in the sense that they will be enforceable against a hona fide 
purchaser for value. 

4. Convicte. It was long the rule of law, that the lands Convicts, 
of a person duly attainted of treason or felony should be 
forfeited, either to the king or the next lord of the fee, as 
from the date of the commission of the offence ^ A similar 
consequence followed, where the tenant was ordered to abjur^' 
the realm, and where he was outlawed. Forfeiture for treason 
and felony having been abolished, as well as the piocess of 
outlawry itself in civil cases, and abjuration being obsolete 2, 
there remains only the possible, but extremely improbable 
contingency of outlawry on a criminal charge, to affect a title 
to lands on the ground of crime. But, though a convict is not 
deprived of his lands by his sentence, he is, if adjudged guilty 
of treason or felony, and sentenced either to death or penal 
servitude, rendered legally incapable of alienation or contract, 
during the continuance of the sentence ®. The custody and 
management of the property of such a convict may be com- 
mitted to an administrator appointed by the Crown ; and the 
administrator has power to alienate any such part of the 
property as he may think fit In default of an administrator, 

an interim curator may be appointed by justices in petty 
sessions ; but the powers of an interim curator are confined 
to the maintenance of the property m statu quo, except that, 
with the special leave of the court, he may alienate personal 
property, which probably includes leaseholds Upon the com- 
pletion of the eonvict^s sentence, or his pardon or death, his 
property reverts to him or his representatives, as the case may 
be® ; and the disabling sections of the Forfeiture Act, 1870, 
do not apply to property acquired by a convict whilst lawfully 
at large nor to property held by him as a trustee ®. 

• ^ See ante, pp. 9-10. * See ante, p. 10. 

* 33 & 34 Viet. (Forfeiture Act, 1870), c. 23. § 8. * ib. §§ 9, 12. 

’ ib. §§ 21, 24, 25. * ib. § 18. ib. § 30. 

^ 56 & 57 Viet. (Trustee Act, 1893), c. 53. $ 48. But a new trustee may 
be appointed in the convict's place (ib. § 25 (i) ). 



288 


MODERN LAND LAW. 


Part II. 


Lunatics. 


Drunk- 

ards. 


5. Lunatm. After some conflict of opinion, it seems to be 
now the rule of law^ that a purchaser for value from a lunatic, 
whom he did not and had no reason to know was such, 
acquires a good title \ but that a voluntary conveyance by 
a lunatic is absolutely void*; while a conveyance for value 
to a purchaser who is aware of the vendor^s insanity is void- 
able by the latter or his committee, or by his representatives 
after his death \ It is, however, a curious but apparently 
recognized rule, that a man formally found a lunatic by 
inquisition not superseded, may make a valid Will during a 
lucid interval^. 

The rules with regard to the capacity of drunken persons, 
who may be regarded as temporarily insane, appear to be 
much the same as those affecting lunatics. In favour of 
a bona fide purchaser for value, i. e. a purchaser who did not 
know and had no reason to know of the state of the vendor, 
a conveyance by a drunken person is valid ® ; but as against 
a volunteer, or a person who took with notice of the alienor^s 
condition, it is voidable®. And a Will executed by a person so 
drunk as not to be capable of understanding and weighing the 
consequences of his act, is absolutely void 

It is abundantly clear, therefore, that a purchaser cannot 
safely take a conveyance from a man whom he knows to be 
suffering from mental incapacity. And, in the ordinary way, 
it is not intended by the law that a lunatic should have power 
by any means, or any one for him, to alter the condition of 
his property, at least so far as beneficial interests are con- 
cerned But there are certain cases in which it is inevitable 

* Jfofton V. (kmrimc (1849) 4 17 ; Ni^ v. Mofiey (1804) 9 Ves. Jr. 478. 

■ Elliotty, Jnce (1857) 7 I^® & G. 475 ; Thompson v. Leach (1695) i Ld. 

Raymond, 313. 

* See the judgement of Fry, L. J.,. in Imperial Loan Co, v. Sttmcy 1892^ 
I Q. B. 599. 

* Bos y.'Nix, 1893, 55« 

* The older eases went even farther. See Johnson ▼. MedliooH (1734) 3 
P. Wms. 130 n. and Co(Jce v, Gaywoiih (1811) 18 Ves. Jr. la, 

* UaJOhems v. Baxtser (1873) L. R. 8 Exoh. 13a. 

’ Clearly implied in Handley v. Stocep (1858) i Post. So Fin. 574. 

* Lunacy Act, 1890 (53 A 54 Viet. 0. 5), $ 133. 
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or, at leasts extremely desirable^ that such a change should be 
made. Thus, property may be vested in a lunatic ti*ustee, and 
it may be necessary for the performance of the trust that 
it should be alienated. Mortgages vested in a lunatic may 
be paid ofp, and reconveyances required. A railway company 
may claim to purchase the lands of a lunatic under its com- 
pulsory powers. Accordingly, by the Lunacy Act, 1890^, the 
committee of the estate of a lunatic is empowered, with the 
authority of the Judge in Lunacy, to perform any act of 
alienation in respect of the property of the lunatic which may 
be deemed necessary or desirable. The capacity of the com- 
mittee extends to the exercise of powers vested in the lunatic 
as trustee, including the power of appointing new trustees 
and of the powers of a tenant for life under the Settled Land 
Act, i88a but any land actually vested in a lunatic by way 
of trust or mortgage may, by order of the Judge in Lunacy, 
be directly vested in any other person for such estate and in 
such manner as the J udge directs A committee of a lunatic's 

estate can only be appointed where the lunatic has been so 
found by inquisition ; but in other necessary eases the Judge 
in Lunacy may appoint a person to exercise the powers of 
a committee®. 

It is believed that this concludes the list of persons legally 
unable, from inherent incapacity, to exercise the powers of 
alienation normally belonging to every person in whom an 
interest in land is vested. Special circumstances afPccting 
capacity in particular cases, such as the application of fraud 
and duress, fall under the equitable jurisdiction of the court, 
and may be deemed grounds for treating alienations as void 
or voidable. But the consideration of such cases does not fall 
within the scope of this work®. We have now to deal with 

^ 53 & 54 Viet. c. 5. §§ lao, 124. (For form of corivoy.*incc by tho com- 
mittee of a lunatic, see Renton, Lunacy, p. 1062.) 

* ib. §§ 128, 129. ’ 45 & 46 Viet. c. 38. | 62. 

* Lunacy Act, 1890 C53 & 54 Viet. c. 5), § i 35 - ® 

* A very curious case of statutory incapacity, abolished only in 1897, 
was created by the 32 Hen. VIII. (1540) c, 9, which prohibits alienations 

U 


JENKS. 
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the second class of restraints on alienation^ viz. those which 
arise from the illegality of the objects contemplated by the 
parties. 

B. Exceptions arising from illegality of object, 

I. Mortmain, Notwithstanding the clear differences in 
history and character between the two subjects, there is 
a tendency, both in Acts of Parliament and text-books, to 
treat mortmain and charitable assurances as though they fell 
within the same rules. It is essential to distinguish accur- 
ately between the two. Any assurance of land to a corpora- 
tion, whatever be the ulterior object of the assurance, is an 
alienation in mortmain, and, as such, if it be not made in 
pursuance of a licence granted by Her Majesty, causes a for- 
feiture of ^ the land,^ by which, presumably, is meant the 
interest attempted to be alienated h To this general rule 
important statutory exceptions exist ; and many corporations 
have by charter or custom a general or partial licence to acquire 
lands in mortmain *^. Until the year 1891, an assurance of 
money charged ujwn or arising from land was an assurance 
of 'land^ within the meaning of the Mortmain Acts; but 
this extensive interpretation no longer holds good A licence 
in mortmain is not required for an assurance of land for any 
of a long list of public objects, the particulars of which it 
would be impossible here to mention * ; but the general result 
of the law on the subject is that an alienation to a corporation 


of land of wliich the alienor or his predecessor in title has not been in 
possession for a year previous to the alienation. The section, which was 
aimed at strengthening the law of maintenance and champerty, had long 
ceased to bo regarded in practice. Its literal interpretation would have 
made sales of future interests almost impossible ; for, in spite of the words 
of the section, it is difficult to see how a man could have been in possession 
of a remainder or a reversion. 

^ Mortmain and Charitable Uses Act, 1888 (51 & 52 Viet. c. 42), $§ i, 2. 
As to th^ person entitled to take advantage of the forfeitui'e, see ante, 

p. 2X8. 

* The effect of these licences is expressly preserved by the Mortmain 
and Charitable Uses Act, 1888 (51 & 5a Viet. c. 42), § la. 

’ Mortmain and Charitable Uses Act, 1891 (54 & 55 Viet. c. 73), § 1. 

* See a list of these in Jndar to the Statutes in Force, Tit. Mortmain, a. 
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prima facie works a forfeiture. Any exception must be 
clearly proved. 

2. Charitable nses. An assurance of land^ even though OiariUos. 
made to non-corporate persons, was, until recently, prima facie 
irregular, if it contemplated the devotion of the land ^ or the 
proceeds of it to a charitable purpose, unless the assurance 
were made in a particular form^. But the effect of the 
irregularity was merely to render the attempted assuran. c 
inoperative, not to work a forfeiture ; and herein it differed 
completely from the effect of an assurance in mortmain 
The object of the s)>ecial forms was, undoubtedly, to secure 
a fair and impartial consideration of the consequences of the 
assurance by the alienor, uninfluenced by circumstances likely 
to cause a hasty determination. The rules laid down by the 
Mortmain and Charitable Uses Act^, for an assurance to 
charitable objects, are as follow: — 

(a) It must be made to take effect in possession imme- 
diately, without power of revocation or other provision for tin* 
benefit of the assurer, except such provisions as arc expressly 
authorized by the Act 

(jS) It must be made by deed executed in the presence of 
two witnesses ®. 

(y) It must, unless made in good faith for full and valuable 
consideration, be executed at least twelve months before the 
death of the assurer"^. 


^ The same interpretation applies to the word in charitable as in mort- 
main assurances. (See ante, p. ago.) 

® 9 Geo. II. (1736) c. 36. 

® Mortmain and Charitable Uses Act, 1888 (51 & 5a Viet. c. 4a), § 4 (i). 

* ib. § 4 (a)-C 9 )- 

* The Act authorizes (§ 4 (4)) the reservation of (i) a nominal 
rent, (ii) mines and minerals, (iii) easements, (iv) building cove- 
nants, and, whore the assurance is made * in good faith on a sale 
for full and valuable consideration,* (v) a substantial rent, rent-charge, 
or annuity. 

® This provision does not apply to copyholds. 

’ It is very difficult to discover the meaning to be attached to the wofds 
* in good faith.* Presumably they do not moan that the vendor is to be 
ignorant of the object of the purchase. 

U 2 
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(5) It must be enrolled within six months after its execution 
in the central oflBce of the Supreme Court 

But these provisions of the Act of 1888 have been greatly 
modified by the amending Act of 1891^, which authorizes 
the assurance ly Will of land for charitable purposes, without 
any restrictions as to amount, date of execution, or formality, 
other than the formalities required by the Wills Act. Inas- 
much as, previously to 1891, land could not be devised at all 
for charitable purposes it is obvious that the recent statute 
has effected a complete change of policy. But the tying up 
of land devised for charities is still prohibited by the clause 
of the Act ^ vrhich directs, that all such land shall be sold 
within a year of the testator^s death, or such extended period 
as the court may allow. Any land not so sold vests in the 
official trustee of charity lands, and must forthwith be sold 
under the direction of the Charity Commissioners, for the 
benefit of the charity A bequest of personalty to a charity, 
accompanied by a direction to invest in land, will be treated 
as a bequest of the personalty unfettered by such direction 
But where any land devised to a charity, or directed to be 
purchased with a bequest, is required for actual occupation by 
the charity, the court or the Charity Commissioners may 
sanction the retention or acquisition of such land The Act 
of 1891 only applies to the Wills of persons dying after 
August 4, 1891 ® ; but it applies to them whether they were 
executed before or after the passing of the Act 

The large question, as to what constitutes a ^charity’ 
within the meaning of the statutes, cannot be entered upon 
here at any length. The question was discussed in a very 


* There are certain provisions (see § 5) applicable to the case of omission 
to enrol. It soems doubtful if these cover any cases but tliose in which 
the assurance has been made < for full and valuable consideration.’ 

^ 54 & 55 Viet. c. 73. § 5- 

* This was the logical consequence of the 9 Geo. II. (1736) c. 36, which 
prescribed special formalities for charitable assurances. 

* 54 & 55 Viet. (1891) c. 73. § 5. * ib. § 6. • ib. § 7. 

’ ib. § 8. • ib. § 9. ® Ee Bridger^ 1894, i Ch. 297. 
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recent case ^ ; and the conclusion arrived at appears to be, that 
any assurance tending to (? intended for) the benefit of the 
community at large, or any considerable portion of it, is an 
assurance for charitable purposes. The distinction between 
a private and a charitable trust probably turns upon the 
number of beneficiaries contemplated ; but the precise limits 
of each have never been settled*. 

As in the case of assurances in mortmain, a large numb^i Kx(M^p<ion^ 
of statutory exceptions have been grafted on the general rule, general 
which prohibits alienation for charitable purposes except in ’ 
the forms permitted by the Acts of 1888 and 1891. The 
more important of these are enumerated in the Act of 1888 
and comprise gifts for public recreation and educational objects, 
gifts to the universities and the three favoured public schools, 
and gifts of sites for literary and scientific institutions. Care 
must be taken to distinguish between those cxcei)tions which 
mortmain as w'ell as to the charitable provisions 
of the Act, and those which apply to the charitable provisions 
only^ The special clauses in the Act of 1888, authorizing 
the gift of land by Will in favour of specially named charities, 
have been rendered unnecessary by the Act of 1891 But 
the clauses affecting assurances inter vivon are still in force. 

3. Fraud upon credUors, We have already considered® the Fraud 
liability of a voluntary settlement to be set aside on the sub- civdit«»rs. 
sequent bankruptcy of the settlor. But a more general liability 
has long existed by virtue of a well-known statute passed in 
the year 1571 ’ ; and, though a creditor seeking to set aside a 
conveyance of his debtor^s property, has frequently the choice 
of proceeding either in bankruptcy or under the statute of 157 1 , 
it sometimes happens that the remedy in bankruptcy is not open 

^ Be Foveanx, 1895, a Ch. 501. In the earlier part of his judgement, 

Chitty, J., lays stress (p. 504) on the tendency of the gift. Later on 
(p. 507) he appears to rely more on the intention of tlie assurer. 

‘ See A.-O, v. Pearce (1740) a Atk. 87 ; Mt is the extensiveness which 
will make it a public one ’ (Lord Hardwicke). Goodman v. Mayor qf Sdltash 
(z88a) 7 A. C. 633. 

* 51 & 5a Viet. c. 4a. §§ 6-8. • Cf. e.g. $$ 6, 7. 

’ Be Hume, 1895, i Ch. 4aa. * Ante, pp. 249-50. 13 Eliz. c. 5. 
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to him. For example, the conveyance may have been made 
by a married woman, who (except in special circumstances) 
cannot be made a bankrupt. Or it may have been made too 
long ago to be covered by the terms of the Bankruptcy Act. 

The statute of 1571 (which was made perpetual by another 
statute of the year 1586 ^), is very wide in its terms, and 
l)rovides, in effect, that any alienation of land or chattels, 
and every obligation incurred, with the intent of hindering 
or defrauding creditors or others in the pursuit of theii’ lawful 
claims, shall be utterly void as against the persons who are 
or might be hindered or defmuded by tliem This generality 
of expression has, not unnaturally, given rise to a multitude 
of interpretations, and the simplest way to deal with the 
subject will be, to state in the form of brief rules the leading 
results of the decisions upon the statute. It will be under- 
stood, of course, that, in a work like the present, only the 
outlines of the topic (jan be drawn. 

(i) The fraudulent intent required ly the statute may he proved 
either hy direct or indirect evidence. It may be possible for 
the plaintiff to show, by the ordinary methods of evidence, 
that the conveyance in question was deliberately intended, 
by the alienor or the alienee, to delay creditors. Thus, the 
maintenance of secrecy in the transaction the retention of 
possession by the alienor^, may, unless satisfactorily explained 
amount to evidence of fraud. A fortiori, proof of the actual 
expression of intent by either party would be sufficient. But, 
if the conveyance were voluntary, or u|X)n an utterly inadequate 
consideration, it will, if in fact it tended to defeat creditors, 
be treated as fraudulent, although in fact no fraudulent intent 
be proved 

(ii) There must he actually existing^ or in immediate co?i~ 
temptation, at the date of the conveyance, creditors capable of 

^ 99 Eliz. c. 5. * 13 Eliz. C.5. § I. ^ Tmjnfts Case (1601) 3 Rep. Sob. 

^ Edwardn v. Harhm (1788) a T. R. 587. 

^ Laiimer t. Batson (1825) 4 B. & C. 65a ; Martindcde v. Boofh (1832) 3 B. 
& Ad. 498. 

• Spirett V. Willom (1863) 3 De Q. J. & S. 293. 
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leing injured by if. This rule appears to be the natui*al result 
of the wording* of the statute. Primafacie, a man cannot be 
held to have the intent to defraud non-existent creditors. 

But it has for some time been established, that if a man, at 
the time of making a conveyance, contemplates the immediate 
incurring of liabilities, e. g. bj^ embarking in business, any 
creditors who may in fact l)C(‘ome such in that way, will be 
considered as having existed at the date of the conveyance ' 

And, further, in the ease of a voluntary conveyance, the actual 
contemplation of creditors is not necessary to bring the convty- 
ance within the statute 

(iii) A conveyance for value can only be imycachvd under the Convoy- 
Act if \ at the time irheu the action h brought^ there are vreditons vIJJutV * 
in existence toho ire re aho uveh at the date of the ronveyanee •’ ; 
otherwise of a volnn tary con reyance **. But, although th e ex istence 

of creditors who were such at the date of the conveyance is 
essential to an action to impeach a conveyance for value, the 
action may be brought by a creditor who has become sii(*h 
since the date of the oonvoyanee 

(iv) But a fund recoreved by selling aside a conveyance under Pnrtifi- 
the statute is available for all existing ereditors, independenlly o/’mud." 
the dates at which their debts tvere incurred This rule, which 

does not logically follow from the words of the statute, is 
probably the result of the preference, shown by creditors 
seeking the aid of the statute, for the procedure of a court 
of Equity. Claims arising out of the statute have always 
been enforceable at law ; but, as a fact, creditors have preferred 
to sue in Equity. And the principle that ^ equality is equity * 
has, therefore, prevailed. 

(v) The remedy on the statute is not confined to ^creditors 

ora ' ? 

' Mackay v. Douglas L. K. 14 Eq. 106. 

Freeman v. Pope (1869) L. R. 9 Eq. ao6. 

3 lie TeUey (1896) 66 L. J. (N. S.) Q. B. m ; affirmed on appeal. 

* In re Pearson (1876) 3 Ch. D. 807. 

Jenkyn v. Vaughan (1856; 3 Drew. 419- This was a voluntary convey- 
ance, but the reasoning applies. 

• Beese River Silver Mining Co. v. Aiwell (1869) L. R. 7 Eq. 347. 
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in the ordinary sense of the term. Thus, the Crown having a con- 
tingent claim to forfeiture^, and volunteers®, can claim under it. 
lirtches. (vi) The rights created by the statute are legaly not equitable. 
They cannot y thereforCy be defeated by mere laches. Where a right 
is purely the creature of Equity, its enforcement is in the 
discretion of the court, and may be withheld or modified 
according to the merits of the case. But a legal right can 
only be destroyed or barred by strictly legal methods Pre- 
sumably, a right to set aside a conveyance of land under the 
statute would be barred by the lapse of the statutory period 
‘of twelve years from its execution. 
l*iircliasers (vii) The rights of purchasers in good faith and for valuable 
ioi valuo cQrfisidf^fation are specially protected by the statute Therefore, 
although a conveyance be intended by the alienor to defraud 
creditors, yet, if the purchaser give value and act bona jidey 
it will be protected And, even if the original conveyance 
be imi^eachable, a sub-purchaser who fulfils the conditions of 
the section will be safe ®. But the two conditions must concur. 
Valuable consideration without bona fules is not suflScient, nor 
bona ji/les without consideration 

Voluntary 4. Fraud upon purchasers, A few years after the passing 
of fhe Act of 1571, another statute was directed against 
fraudulent conveyances. This is the 27 Eliz. c. 4®, passed 
in the year 1584, which provided, that every conveyance of 
an interest in land made with intent to defraud persons 
who should have purchased or should thereafter purchase 
such lands (i. c. any interest in such lands), should be deemed 
void against such purchasers and all others claiming under 
them®; and, in particular, that a conveyance made with 
a clause of reservation, determination, or alteration, should 

* Paunctfoot v. Blunt (1593) in Twyne's Case (1601) 3 Rop. 80 b. 

” Adames v. Hallett (1868) L. R. 6 £q. 468. 

* Re Maddwer (1884) Ch. D, 523. * 13 Eliz. (1571) c. 5. § 6. 

^ Mackintosh v. Pogose, 1895, i Ch. 505. This case was decided on the 
Bankruptcy Act, but the words in each case are substantially the same. 

^ Halifax Banking Co, v. OledhiU, 1891, 1 Ch. 31. 

’ Twynets Case (1601) 3 Rep. Sob. 

* Hade perpetual by 39 Eliz. (x597) c. 18. » 27 Eliz. (1584) c. 4. § 2. 
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be deemed fraudulent and void against subsequent purchasers 
of the same lands from the same vendors^. In the Act, the 
term ' purchaser ^ is confined to acquirers for * money or other 
good consideration,’ i. e. purchasers for value®; but nothing 
is said about the 6 ona jides of such purchasers. There is, 
however, a proviso that conveyances made to bona jUie pur- 
chasers for good consideration ® shall not be deemed fraudulent, 
even though made with fraudulent intent by the vendor 

It is, at first sight, somewhat dillicult to realize what 
protection is afforded by the statute of 1584, that is not 
equally afforded by the earlier statute of 1571, the advantages 
of whieli are available to ‘creditors and others.^ It is true 
that the later statute expressly includes a revocable conveyance 
within its definition of fraudulent assurances ; but it is prob- 
able that a similar result would have been arrived at by 
interpretation of the 13 Eliz. c. 5. The real value of the 27 
Eliz. c. 4, is derived from an interpretation put upon that Act 
soon after its passing, by which interpretation all voluntary 
conveyances were rendered fraudulent against subsequent 
purchasers for value from the same vendor This interpreta- 
tion, audacious as it may at first sight appear, is not essentially 
unreasonable, regard being had to the wording of the fourth 
section of the Act, which only protects conveyances made 
bona Jide and for value. But a genuine addition to the terms 
of the statute does appear to have been introduced by the 
decision quoted by Anderson, C. J., in Twynt^s Case which 
refused to treat a voluntary conveyance as void against 
a subsequent purchaser who, though he had given valuable 
consideration, did not act bona jide, 

* 27 Eliz. (1584) c. 4. § 5. * 5 * 

® In both these statutes of Elizabeth the phrase ‘good consideration' 
has, from the first, been interpreted to moan ‘valuabJe' (i. e. jiecuniai’y) 
‘consideration ' {Upton v. Basset, 1595, Cro. Eliz. 444 )- 

* Eliz. (1584) c. 4* § 4- 

* Doe v. Manning (1807) 9 East. 59, and earlier cases there quoted. It is 
evident that the doctrine must have been older than the limitation 
introduced into it by the decision alluded to in Twyne's Case. 

* Ann. 1601, 3 Bep. 83 b. 
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The importance of this interpretation is, however, largely 
imcos diminished by the Voluntary Conveyances Act, 1893^, which 
Act, 1893. pj.Qyjjgg voluntary conveyance shall not, if in fact 

made hona Jule and without fraudulent intent, be deemed 
fraudulent under the statute of 1584, by reason of any 
subsequent conveyance for value made after the passing of the 
Act But, of course, a purchaser claiming relief against any 
previous conveyance, whether voluntary or not, on the ground 
that it was made with fraudulent intent, can still avail himself 
of the provisions of the statute. And the rule, as it afPccts 
revocable conveyances, is untouched by recent legislation, 
ilio^al addition to the instances quoted, there are many in 

ohjoits. which, on equitable grounds, a conveyance apparently valid 
may be subsequently set aside. Thus, any conveyance made 
to effect an immoral, impolitic, or illegal object may be 
impeached, and so also a conveyance made upon illegal 
consideration. But these conveyances differ from those which 
have been previously discussed, by reason of the fact that they 
are, as a rule, voidable only, and not void. That is to say, 
the court before which they are impeached ’*, exercises con- 
siderable discretion as to the terms upon which it will rectify 
or set them aside ; with the important result, that persons 
untainted with knowledge of or responsibility for the defect, 
will usually be protected in any judicial dealings with an 
obnoxious conveyance. Where, however, a conveyance, as by 
the Mortmain Act or the statutes of Elizabeth, is made void at 
law, no allowance can be made for innocent takers, which is 
not expressly made by the statute itself, 

‘ 56 & 57 Viet. c. 2T. * June 29, 1893. 

■ This court is, prima fadej the Chancery Division of the High Court. 
Judicature Act, 1873 ( 3 ^ & 37 Viet, c. 66 ), § 34 (3). 



CHAPTER XVriL 

FEOFFMENT, LEASE AND RELEASE, AND (JRANT. 

When the History of English Conveyancing comes to ho Fooffment. 
written, tlie Feoffment will o(*enpy an honourable place in its 
])ages. From the time at which oiir land law assumed its 
definite shape in the thirteenth century, until the practice 
of conveyancers was revolutionized by the Statute of Uses, 
it was the normal assurance of freehold interests in land, 
whether held by military or by socage tenure. Fines and 
Recoveries were, in truth, but evasions of a rec^ognized rule ; 
the clumsy conveyance by Lease with entry, followed by 
Release, was only possible or advantageous in special cases. 

Even after the Statute of Uscs^ and the Statute of Wills* 
iiad opened up new worlds to the conveyancer, the feoffment 
still remained the orthodox assurance of the comm(>n law. 

The language of Coke, usually so crabbed and turgid, rises 
into something like dignified simplicity as he speaks of its 
powers. The feoffment is ^ the ancient and the most necessary Coke on 
conveyance, both for that it is solemn and public, and therefore monts. 
best remembered and proved, and also for that it cleareth all 
disseisins, abatements, intrusions and other wrongful or de- 
feasible estates®.’ Coke speaks of Ephron as enfeoffing 
Abraham of the field of Machpelah^; being, apparently, 
of opinion, that the medieval feoffment was a direct descendant 


27 Hen. VIII. (1535) c. 10. 
Co. Litt. 9 a. 


* 32 Hen. VIII. (1540) c. i. 

* ib. 
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of the ceremonies employed on that occasion. Without 
entering into this interesting antiquarian speculation, it may 
be sufficient to say, that the feoffment is essential to the feudal 
view of a freehold estate, which is, that it is an interest in 
land of which the holder is seised, i. e. corporeally possessed, 
by virtue of a gift from a superior. A feoffment is, as the 
language of medieval writers warrants us in saying, a liveri/ 
(or delivery) of seisin, i. e. an actual corporeal transfer of 
possession. By the common law, no documentary evidence 
was necessary to render a feoffment valid; although from 
very early times prudence suggested that the transaction 
should be recorded in a subsequently executed charter or 
deed^. But, though no written conveyance was necessary, 
it was necessary that the livery should be intended to pass 
a freehold tenement, and if it was intended to pass more than 
a life estate, the appropriate words of inheritance had to be 
added Neither the copyholder nor the tenant for years 
can convey or take, as such, by feoffment ; nor can any 
interest less than an estate in possession — e. g. an equitable 
interest, a servitude or a remainder — pass by feoffment. On 
the other hand, until the ^ tortious ^ operation of a feoffment 
was abolished in 3845-*, every feoffment operated to confer 
an estate, albeit the feoffor had no lawful title. For, if the 
feoffor were actually seised, his seisin at least passed ; if he 
were not, he could not, in fact, deliver seisin. 

At the present time, it must be confessed, the feoffment 
plays but a small part in conveyancing. The blows inflicted 
on its popularity by the statutes of Henry VIII, which 

* The merely oyidentiary (as distinct from dispositive) character of a 
charter of feoffment is shown by the fact, that the wording always 
describes a past transaction (< Sciatis me . . . dedisse et concessisse *). See 
example given in Digby, Beal Property, cap. i. § 2. 

^ We m informed by Littleton (§ 57) that legal purists only used the 
word ^ feoffment ’ to cover a conveyance in fee simple. For the creation 
of an estate tail, ^ gift ’ was the proper word ; for a life estate, the word 
* lease.’ But ^ feofihient ' originally included all conveyances by livery of 
seisin. 

^ 8 & 9 Viet. c. 106. § 4. 
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rendered the secret conveyance at last possible, were followed 
by other attacks. The Statute of Frauds ^ provided that Statute of 
interests in land created by livery and seisin^ only, without 
writing*, should be taken to have the force and effect of estates 
at will only ; and this provision was supplemented by the Act Real 
to amend the law of Real Property ^ which rendered all Act!^^**' 
feoffments void at law unless evidenced by deed. Thus the 
charter, which had previously been a mere optional means of 
proving the existence of a feoffment, became, in fact, the 
important part of the conveyance, while the livery of seisin 
sank into a mere solemnity. Prom the operation of the Act 
of 1845 was, however, excepted the case of a feoffment by 
an infant under a special custom ; and of this exception use 
is now occasionally made, when an infant desires to convoy 
gavelkind lands In other cases, a formal livery of seisin 
would merely add an element of publicity to a conveyance 
which it may be desired to keep secret. But it is worthy 
of note, that the disuse of the feoffment is largely responsible 
for the agitation in favour of registration of title ; although 
a Land Registry is not by any means the same thing as 
a Register of Seisins. 

As has been stated, the first great blow to the importance ^tatute oi' 
of the feoffment was dealt by the Statute of Uses^. We 
have seen, in a previous chapter, that the avowed object 
of the statute was to convert equitable interests into legal 
estates, by providing that where A was seised to the use 
of By the latter should be deemed legally seised of the interest 
which A held to his use. But, as the statute made no Oral 
provision regarding the way in which uses could be declared, convoy- 
and as the Court of Chancery had allowed the creation of 
uses to be effected by mere word of mouth, and even by 
implication®, it was at once perceived by conveyancers, that 

> 29 Car. II. (1677) c* 3* § I. ® 8 & 9 Viet. (1845) c. 106. § 3. 

® The Statute of Frauds made no exception in favour of infants ; pre- 
sumably, therefore, an infant’s feoffment must be evidenced by writing. 

(See MaskeWs & GoU^finch *8 Conlractf 1895, 2 Ch. 535.) 

* 27 Hen. VIII. (1535) c. 10. * Co. Litt. 271 a. 
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the door was at last open for that long-desired institution^ 
the secret conveyance of lands. For if C enfeoffed A to the 
use of the conveyance, though notorious as regarded A, 
the mere formal transferee, was (or might be) absolutely 
secret as regarded £, the beneficial taker. And whereas, 
before the statute, £ would merely have been an equitable 
beneficiary, protected by the Court of Chancery, by the effect 
of the statute he became legal owner, entitled to enforce his 
rights in a court of law. 

This was not all. The case just put supposes the transfer 
of seisin or possession from C (the feoffor) to A (the feoffee). 
But there is no real necessity for this cumbrous procedure. If, 
before the statute, C, without any livery of seisin, had merely 
covenanted for good consideration ^ to stand seised to the use 
of jS, the Court of Chancery would have treated S as equitable 
owner, or cesfui que tise^ of the lands, to the extent of the 
interest which C had covenanted to stand seised of for JL 
And if Cy in consideration of money or other value, had 
agreed to sell any interest in land to i?, or, as the language 
of the courts was, had ^ bargained and sold ’ land to B, then 
the Court of Chancery would, as in the case of a covenant 
to stand seised, have treated B as equitable owner, or cestui 
que use^ of the interest agreed to be sold. 

By these two methods, the Covenant to stand seised, and 
the Bargain and Sale, a use could be created before the 
statute, not merely without livery of seisin to the cestui 
que use, but without livery of seisin to any one. Heniie 
arose the distinction between creation of uses without trans^ 
mutation of the estate (i.e. of the possession^) and creation 
of uses with such transmutation. Now the Legislature might 
have submitted to a construction of the Statute of Uses which 
authorized the latter process, but it was not prepared to facje 

* As to this arrangement, seo post, p. 304. 

‘ The older writers (e. g. Coke, Littleton^ 271 b) speak of transmuta- 
tion of the estate ’ ; the more modern (e. g. Saunders, Vses^ 99) adopt the 
phrase transmutation of possession.* The difference is a significant, 
because unconscious, testimony to the true character of an * estate.’ 
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the prospect opened up by the former. And, accordingly, 
no sooner was an attempt in that direction made, than the 
Legislature interposed with a second statute, known as the of 

Statute of Inrolments passed only a few months after ments. 
the Statute of Uses^. This statute provided, that no estate 
of inheritance or freehold should pass, or any use thereof be 
made, by reason only of a Bargain and Sale, unless the 
Bargain and Sale should be made by indenture sealed, and 
inrolled within six months of its date, in one of the s 
Courts of llecord at Westminster, or in the county wherein 
the lands affected should lie 

The effect of this statute, where it applied, was to sub- 
stitute for the notorious conveyance by livery of seisin a new 
kind of conv(^yance, by registered deed. And although, as 
the e\'ent proved, the statutory conveyance was not popular, 
it sanctioned a really substantial step towards the ideal of 
secret conveyances, for the mere registration of a deed, more 
especially where there is no public right of inspection is not 
by any means the same thing as a public corporeal transfer. 
Moreover, in two important points the statute was defective. 

(i) Voluntary limitations of uses. The Court of Chancery SotUo- 
had adopted, quite naturally, the doctrine that a Bargain and 
Sale implies a pecuniary or ^ valuable ^ consideration''. What- 
ever else it may be, an arrangement which contemplates a 


» 27 Hen. VIII. (1536) (!. 16. 

2 There appears to be considerable uncertainty about the datoH of tlios<! 
statutes, the Journals for the years being undiscoverablo. But in the 
Bolls of Parliament the Statute of Uses is quoted as of the * First Part ’ 
(? session) and the Statute of Inrolnumts as of the Second. 

® Exception was made of lands being within a city borough or town 
corporate having its own system of inrolment. This hint ought to be 
followed up by students of higal history. 

* ‘Every party that hath to do therewith/ 27 Hen. VIII. (1536 = 
c. 16. § 2. 

® Coke, 2nd Inst. 672. In later days it was held that the expression of 
valuable consideration, not the payment of it, was the essential point. 
And if the expression was used, no evidence could bo brought to disprove 
it. Mildmay's Case (1584) i Bop. 176 a ; Fishery, Smith (1599) Moore, 569. 
But if valuable consideration were really paid, though not expressed in 
the deed, the defect may be supplied in the pleadings, ib. 
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transfer of valuable rights from A to without a pecuniary 
return is not a sale ^ But we have seen that^ by means of 
a covenant to stand seised, made upon any ^ lawful ^ considera- 
tion, an use could be created. To have allowed a covenant 
made in consideration of money or valuable consideration to 
escape the Statute of Inrolments, would have been to connive 
at the grossest evasion of the intention of Parliament. And, 
accordingly, covenants to stand seised in consideration of 
value have always been treated as Bargains and Sales within 
the statute*. But the same reasoning did not apply to 
covenants made upon other ‘lawful’ consideration, e.g. 
natural love and affection. And it has accordingly been 
held, from very early days, that a covenant to stand seised 
made upon consideration of blood, i. e. in favour of legitimate 
blood relations, is outside the Statute of Inrolments And 
such a conveyance, though unusual, is perfectly lawful at 
the present day, as is, also, a Bargain and Sale duly 
inrolled. 

Interests (ii) Bargaim mid Sales of interests less than freehold. Here, 
fTOohdl^ in truth, is the weakest point of the Statute of Inrolments. 

As we have seen, it only covers Bargains and Sales ^of in- 
heritance or freehold.^ And it was soon suggested, by astute 
Lease and conveyancers, that a Bargain and Sale might very well be 
release. (without inrolment) to create, in favour of an intending 

purchaser, a term of years which, by means of a Belease 
(a species of conveyance hereafter to be described), could be 
converted into a larger estate. This ingenious idea was not 
At com- entirely new; for it had long been the practice, in certain 
mon law. make an ordinary demise for a year to an intending 

purchaser, and then, when he had entered on the land, to 

^ It should be noticed that the Bolls of Parliament differ from the 
accepted Torsion of the statute by using the term ‘ contract * instead of 
‘sale.* The point is important in construing the 17th section of the 
Statute of ^Frauds (stg Car. II. (1677) c. 3). The doctrine of the Court 
of Chancery was adopted by the Common Pleas in Taylor y. Vale (1589) 
Cro. Eliz. 166. 

* Coke, and Inst. 67a. 

• Skarington v. StrotUm (1566) Plowd. at p. 309. 
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release to him the reversion. The objection to this convey- 
ance by ^Common Law Lease and Release' was that, while 
it dispensed with the ceremonious livery of seisin, it still 
necessitated actual entry by the purchaser. But the Bargain Under the 
and Sale for a year was free from any such objection ; for, * 
by virtue of the Statute of Uscs\ it operated to create at 
once a legal estate in possession in the bargainee, which 
could, at any time during the year, be enlarged by Belear.r 
into a freehold estate. As a matter of fact, the Bargain and 
Sale and the Release, when used for the purposes of a con- 
veyance of the legal freehold, were parts of the same 
transaction, the Release, to satisfy legal theory, being dated 
one day subsequently to the Bargain and Sale. This in- 
genious evasion of the Statute of Inrolmcnts received judicial 
sanction, clear and unmistakeable, in the case of Luiwich v. L%uwich v. 
Miiton^y which came before the Court of Wards in 
but it is probable that it had for some time been familiar 
to practitioners^, for the judges in that case treated the 
validity of the device as beyond question *. And, since the 
date of Lntwich v. Mitton, it has never been doubted, that 
the Bargain and Sale with Release, or (as it is more generally 
termed) the Lease and Release, is a perfectly effectual method 
of conveying freeholds in possession. The form of the con- 
veyance was slightly altered in practice by a statute of the 
year 1841 which dispensed with the necessity of effecting the 
Lease and Release by distinct documents ; but the statutory 
Release authorized by that Act was in general use only for 


* 37 Hen. VIII. (1535) c. 10. * Cro. Jac. 604. 

• The practice can hardly be older than 156a, in which year an Act of 
Parliament (5 Eliz. c. a6) extended the Statute of Inrolments to the 
Counties Palatine of Lancaster, Chester, and Durham. Had the evasion 
been known to the Legislature, they would probably have strengthened 
the wording of the old statute. But it may have come in at any time 
between 156a and i6ao. 

/ * Wherefore they would not permit this point to be further argued 
The whole of the short judgement should be carefully studied ; it is rarely 
that so much law is to be found in a dozen lines of reporting. 

» 4 & 5 Viet. c. ai. 
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a few years \ and the Act itself was repealed in 1874’. The 
Lease and Release^ on the other hand, though superseded in 
practice by the conveyance next to be described, remains 
a perfectly valid conveyance at the present day, in the cases 
to which it is applicable. This reservation brings us to notice 
the defects of the Lease and Release, regarded as a type of 
conveyance. 

A Bargain and Sale is, obviously, founded on the assump- 
tions, that the vendor is seised of the premises to be conveyed, 
that he undertakes to hold them to the use of the purchaser, 
and that this use is executed by the Statute of Uses. Con- 
sequently, it could not, while its real meaning was understood, 
be employed to convey interests not founded on a legal seisin. 
Thus, persons incapable of standing seised to a use, e. g. the 
king®, or a corporation^, could not convey by Bargain and 
Sale ; neither could terms of years, nor incorporeal heredita- 
ments (other than those expressly mentioned by the Statute 
of Uses be so transferred, though they might be so created ®. 
The normal means of supplying these deficiencies was the 
deed of Grant, which, being quite independent of possession 
in its operation, could not, at any rate whilst feudal principles 
held sway, be employed to transfer a present estate of free- 
hold. And thus arose the distinction, that freehold estates in 


1 Being virtually superseded by 7 & 8 Viet. (1844) c. 76. 

* 37 & 38 Viet. c. 96 (S. L. R. Aet). 

* Atkins V. Ltmgvile (i6oa) Cro. Jae. 50. This is the theory upon which 
the 1 Ric. IIL (1483) e. 5. was based. 

* See Gilbert, Uses (3rd ed.), p. 7, and the loamed note by Lord St. 
Leonards. And, especially, BdUand^s and Boins* Case (1587) a Leon, zaz, 
3 Leon. 175. 

” Bents, reversions, and remainders. But the grant was the more usual 
conveyance. And seisin of a remainder is, of course, impossible in fact. 

* The decision in Beauddy v. Brook (1607, Cro. Jac. Z89) did not, as is 
commonly supposed, deny that an easement could be created by Bargain 
and Sale. It merely asserted that there could not be a Bargain and Sale 
of an easement not in existence. Had the defendant in that case 
bargained and sold his land to the intent that the plaintiff should have 
H right of way over it, the conveyance would have been good. In 
conveyances executed after Dec. 3Z, z88z, this is now a statutozy role. 
(Conveyancing Ac^ i88z, 44 & 45 Yict. c. 4Z. § 6a.) 
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possession lay in livery^ while all other interests in land lay 
in grant. This distinction was reasonable, so long as free- 
holds in possession were only transferable by livery of seisin, 

Fine, Recovery, or other notorious conveyance. But, when the 
Lease and Release under the Statute of Uses had rendered 
notorious conveyances for the most part unnecessary, the dis- 
tinction became a purely technical one and was simply the 
occasion of mistakes amongst unskilled practitioners. It was, Grant, 
accordingly, after one unsuccessful attempt *, finally enacted 
by the Act to Amend the Law of Real Property that from 
October 1, 1 845, all corporeal hereditaments should, as regarded 
the conveyance of the immediate freehold thereof, be deemed 
to lie in grant as well as in livery. Prom that time, the deed 
of Grant became the usual method of conveying interests 
in land, of whatever kind, and so remains, with certain 
important modifications, to the present day. Being perfectly 
general in its character, and deriving its operation from the 
words employed in it, it could be used to create or transfer 
interests of every kind. And, although a reminiscence of the 
older law inclined practitioners to insist upon the ^ delivery ’ 
of the deed, in the place of the delivery (or ^ livery of seisin, 
it seems to have been the better opinion, that the interest 
passed by the execution of the deed, at least if the grantee’s 
assent could be proved or assumed Of course, the grantee 
has not seisin until he has taken corporeal possession. But 
the operation of the Grant entitles him to do this at once if 
the grantor be in possession ; or, now that the attornment of 
tenants is no longer necessary upon a conveyance of a reversion *, 
to demand the rents and profits from lessees. 

Inasmuch as the word ‘ grant ^ is expressly named in the * Grant ' 

_ no tech* 

Act to Amend the Law of Real Property, prudent conveyancers nioal 
who relied upon the force of that statute religiously employed 

1 The Bargain and Sale, like the Grant, was an * innocent * conveyance ; 
i. e. it conveyed nothing but what the bargainor lawfully had. 

* 7 & 8 Viet. (1844) c. 76. * 8 & 9 Viet. (1845) c. 106. \ a. 

* Doe V. Knight (18^) 5 B. & C. at p. 69a. 

* 4 Anne (1705) c. z6. § 9. 


X 2 
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that particular word. But a recent statute has rendered such 
literal accuracy unnecessary And the Act itself ^ provides 
that neither the word * grant ’ nor the word ‘ give ' shall 
imply any covenant in law in respect of any tenements or 
hereditaments^ except so far as any such meaning may he 
given to it by any Act of Parliament. A conspicuous example 
of the exceptions alluded to is that created by the Lands 
Clauses Consolidation Act, 1845, which implies covenants for 
title upon the use of the word ‘ grant ’ by the promoters of 
an undertaking under the Act 

45X10.1. c. 41 Act, ^ 49. 

* 8 & 9 Viet. (.1845) e. 106. § 4. ^ 8 & 9 Viet. c. 18. % 132. 



CHAPTER XIX. 

THE MODERN CONVEYANCE. 

Theue had long been a feeling amongst law reformers, that Convey- 
the lengthy and technical types of conveyance, which had rdTorm. 
come down from the medieval conditions of land transfer, 
should be abandoned in favour of simpler forms. And 
several statutory attempts in this direction had been made' 
before the passing of Lord Cairns’ famous Bill in i88i. But 
two serious difficulties had until that time hindered the 
adoption of the reform. In the first place, there was no real 
wish on the part of any considerable section of the public to 
deprive landowners of the power of determining their own 
<?onveyancing arrangements ; for that would have been to 
introduce State socialism under the ^over of a Conveyancing 
Act. And, in the second, so long as the barbarous and wholly 
unreasonable method prevailed, of remunerating solicitors 
according to the length of the documents prepared in their 
offices, it was hopeless to expect the acceptance by the legal 
profession of a reform which, while in no way diminishing 
their responsibilities or dispensing with the necessity for the 
exercise of care and skill, would have deprived solicitors of 
two-thirds of their remuneration in any given case 

Lord Cairns^ Bill of 1881 happily evaded both these Lord 

Cairn»' 

Bill. 

‘ The most conspicuous was the 8 & 9 Viet. (1845) 1^0^ actually 

repealed till 1881. 

* There had been a slight approach in this direction by the 8 & 9 Viet. 

(1845) c. 1 19, § 4. But the provision had beon virtually a dead letter. 
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difficulties. It did not attempt to prescribe any compulsory 
form of conveyance ; it merely provided^ that the adoption of 
certain expressions ^ in a conveyance should be held to imply 
an intention to make use of the formulae of the projected Act. 
Accordingly, it is perfectly open for a conveyancer at the 
present day to ignore entirely the conveyancing formulae of 
the statute, if he considers that the special requirements of 
a transaction cannot satisfactorily be expressed by them. The 
Act merely offers convenient abbreviations, which may be 
accepted or refused. Again, Lord Cairns^ chief measure ^ was 
accompanied by another Bill, which substituted a more 
satisfactory, if not entirely perfect, principle of solicitors^ 
remuneration, for the old method of payment by length. The 
scheme of Lord Cairns, though seriously jeopardized by 
political circumstances, received the assent of Parliament in 
1881, and has been a great and unequivocal success. 

For the purposes of the present chapter, we are concerned 
with the Conveyancing Act only in so far as it virtually 
regulates the form of a modem conveyance, by implying 
expressions and clauses, the terms of which were formerly set 
out in detail in each conveyance. The best way in which to 
realize the changes effected by the Conveyancing Act will be, 
to take the contents of a normal conveyance of freeholds 
clause by clause, and indicate briefly the provisions of the Act 
respecting each. 

A. Bate. Every conveyance commences with a statement 
of the day, month, and year on which it is made. The Act 
makes no alteration in this clause. 

B. Parties. Then follow the names, addresses, and descrip- 
tions of the parties to the conveyance. These are unaffected 
by the Act. 

‘ Ab to tkese expressions, see post, pp. 316-9. The weak point in the 
scheme is, that an ignorant draftsman might use the technical expressions 
of the Act without reidizing their significance. 

* i. e. the Conveyancing Act. The scheme was originally a trilogy ; 
but the third memW, the Settled I<and Act, did not make its appearance 
till the following year. 
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C. Recitah. It is then usual to state briefly the circum- Recitals 
stances which have led up to the contemplated transaction, 
except where the latter is so simple that no such explanation 

is required^. Much difference of opinion prevails among 
conveyancers as to the extent to which recitals should be used, 
many practitioners holding that they are dangerous items, and 
should be reduced to a minimum. But two objects seem to 
authorize the judicious use of recitals, viz., 

(i) The saving of future expense. Recitals contained in 
documents twenty years old must be accepted as evidence of 
truth of the facts which they state, by a purchaser inves- 
tigating title under a contract of sale^. This rule may 
operate very favourably for a vendor who has only recent 
title-deeds, if he has taken care to insert judicious recitals in 
the conveyance under which he himself bought. 

(ii) The explanation of diffi/ndties. Although the doctrine, 
that a recital can positively control an inconsistent clause in 
the later part of the conveyance, seems now to have been 
abandoned there can be little doubt that an ambiguity in 
a technical phrase would be interpreted in the light of a 
previous recital contained in the same conveyance Moreover, 
a recital may give a future owner of the property a useful 
hint for the protection of his interests ; as, for example, where 
a conveyance, apparently voluntaiy, contains a recital which 
shows that it was in fact made in pursuance of a previous 
contract for valuable consideration. 

D. Consideration. It is most important that the equivalent Consido- 

FfttiOTl ■ 

given by the purchaser should be accurately stated; not 
merely to avoid all difficulties about Stamp Duty, but because 
the omission or misstatement of a Consideration might give 
rise to serious questions affecting the validity of the convey- 
ance. It is true, that no Consideration is necessary to pass 

* Each recital is introduced by the word 'whereas.' 

* Vendor and Purchaser Act, 1874 (37 & 38 Viet. c. 78), ( a. 

* Page v. Midland Bailway Oo., x8^, i Oh. xi. 

* WOUams v. Pinckney (1898) 67 L. J. Ch. 34. 
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the legal estate in land ; but^ in the absence of Consideration, 
a trust for the conveying party will usually be presumed, and 
a misstatement of Consideration might give rise to a similar 
presumption. Moreover, misstatement of Consideration sug- 
gests fraud The Conveyancing Act makes no difference in 
the statement of the Consideration ; but it contains a useful 
proviso ^ that any receipt for the Consideration money (whether 
contained in the body of the deed or endorsed upon it) shall, 
in favour of a subsequent purchaser who has received no 
notice of its untruth, be sufficient evidence of payment. 
Formerly it was usual to have two receipts, one in the body 
of the deed, and another endorsed and specially signed. This 
course is rendered unnecessary (but not unadvisable) by the 
express provisions of the Conveyancing Act, 1881 

E. Operative clause. This is the very marrow of the convey- 
ance, and contains the actual statement of transfer. Formerly 
it was necessary to use great care in selecting the precisely 
appropriate terms, e. g. ^ enfeoff,^ ^grant,^ ^give,^ ^ release,^ &c. 
But the Conveyancing Act, 1881, provides^ that the use of 
the word ^ grant ^ shall not now be necessary to convey tenements 
and hereditaments ; and thus the last remnant of uncertainty 
left by the Act to Amend the Law of Real Property ® has been re- 
moved. It is now usual to employ the colourless word ^convey.' 

P. Parcels. After the ‘operative clause^ comes a care- 
ful statement of the subject-matter, an interest in which is 
intended to be transferred by the conveyance. So far as the 
actual physical boundaries are concerned, this is still necessary; 
and, provided that care and accuracy be shown, the fuller the 
details the better. But it was formerly usual to add a string 
of so-called ‘ general words ^ intended to cover {a) all physical 
things connected with the land conveyed, {h) all minor rights 

appurtenant to the principal rights intended to be transferred. 

/ 

^ Bridgman v. Green (i 755 )» a Ves. Sr. 627. 

» 44 & 45 Viet (1881) c. 41. § 55. 

* ib. § 54. * ib. § 49. 

* 8 & 9 Viet. (1845) c. 106. § a. 
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An elaborate section of the Conveyancing Act ^ has, however, 
provided for the extinction of ‘ general words,' by laying 
down a statutory rule, to the efPect that the objects of the 
^general words' clause shall be attained by implication in 
every conveyance of land. Broadly speaking, the conveyance 
will, unless qualified by express terms, pass [a) all physical 
substances annexed to the land or the buildings upon it, (b) 
all rights enjoyed with or reputed as part of the land oi 
buildings. So wide, in fact, are the words of the section, that 
it is now incumbent rather on the vendor than on the pur- 
chaser to have an eye to the possible consequences of the 
conveyance. But, of course, no right not legally or reputedly 
appurtenant to the land conveyed would pass by the convey- 
ance, without express mention. 

A second clause formerly attached to the parcels of a con- < Estato 
veyance was known as the ^ estate clause.' It was intended * 
to comprise ^all the estate and interest' of the conveying 
party ; and was, therefore, obviously inapplicable, where the 
conveyance operated to create a smaller estate out of a larger. 

It is now to be implied, except in cases in which the context 
is inconsistent with such a construction 

G. Habendum. A clause commencing ^ to have and to hold ' iiuhendwn. 
is subjoined to the parcels, with the object of marking out 
precisely the extent of the interest to be taken by the pur- 
chaser. The need for the insertion of this clause is not 
abolished by the Conveyancing Act; but several important 
alterations have been made by the statute in the construction 
of its contents. These relate to the precise terms necessary 
to indicate the various classes of heritable estates ; and have, 
accordingly, been dealt with in detail in the chapters treating 

1 44 & 45 Viet. (i88i) c. 41. § 6, It must be carefully noted, however, 
that the Act gives no statutory title to the purchaser. He merely gets 
what he would have got if the words had been actually used by the 
vendor (§ 6 (5)). And it does not follow that a purchaser is always 
entitled to have them implied {Peck and London School Boards 2 Gh. 

315). 

^ Conveyancing Act, 1881 (44 & 45 Viet. c. 41), $ 63. 



314 


MODEBN ItAND LAW. 


Part II. 


Tenendum, 


Discre- 

pancy 

between 

parcels 

and 

habendum. 


Enlarge- 
ment by 
JwJbendum. 


No 

abridge- 

ment. 


of estates. Briefly^ the Act empowers ^ the use of the phrases 
* in fee simple ^ and ^ in tail/ for the old essential technicalities 
of ' and his heirs/ ^ and the heirs of his body ^ respectively. 
But it should be carefully noted^ that the alternatives autho- 
rized by the Act are just as technical as the older phrases ; 
andj except in Wills, are the only possible alternatives of the 
medieval forms. 

The ' tenenium ^ part of the clause under discussion is now 
practically meaningless, unless the conveyance create a smaller 
estate to be held of the conveying party, in which case a 
^ reddendum,^ or rent-paying clause would probably be added. 
But the creation of a new socage tenure is so unusual in 
modern practice, that the reddendum clause is now confined 
to conveyances of terms of years and copyholds. By a 
curious error in draftsmanship, the forms set out in the 
fourth schedule to the Conveyancing Act substitute for the 
^habendum * which really has a meaning, the ‘ ienend%m^ which, 
as these forms are drawn, has none. 

A very natural question may arise in the mind of the 
student as to the effect of a discrepancy between the operative 
and the habendum clauses ; and the state of the law on the 
subject is not entirely satisfactory. The leading case is that 
of Kendal v. Micfeild^ decided in 1740 The Master of the 
Bolls (Hon. John Verney), in his judgement, laid down three 
rules as ^ fully established ^ and ^ plain and clear.^ 

(i) That an hahenijdum clause may carry the limitation 
farther than the operative words, and thus enlarge the interest 
given by the latter. For example, if a man convey to Hy 
habendum * to H and his heirs ’ ; here K will get a fee. 

(ii) That an habendum clause cannot abridge an estate 
previously given. Thus, if a man convey to R and his heirs, 
habendum to H\ the subsequent clause will not abridge the 
fee conveyed by the former ^ 

' 5 51. * Bam. Chy. 46. 

* The same rale holds if the effect of the habendum would be to limit 
a void estate (Oood^ls y. Qibba (z8a6) 5 B. & 0 . 709). At one time there 
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(iii) That an habendum clause may vary and alter the estate Variation, 
conveyed by the operative clause^ in any manner not incon- 
sistent with its actual words. Thus^ if an estate be granted 
to A and to have and to hold to A for life, remainder to B, 
the habendum will have effect^ because it does not really 
derogate from, but only explains, the original grant 

These rules appear to be recognized at the present day 

H. Declaration of Usee. Either in the habendum or in a Uses, 
subsequent clause, the uses to which the legal estate is in- 
tended to be conveyed should be stated. Of course the uses, 

if directly founded upon a legal seisin, will be immediately 
executed by the Statute of Uses ; but the fact of their ex- 
pression will prevent the raising of uses by implication of law. 

No doubt, if the circumstances are such as to convince the 
Court, that the beneficial enjoyment of the premises was 
intended to be secured to some person other than the acquirer 
of the legal estate, the Court will declare a trust, or equitable 
interest, in favour of that person. But, if the uses are declared 
by the conveyance, the Court will be unable to deny the 
existence of the legal estate, in the person in whose favour 
they are declared. 

By far the greatest effect of the Conveyancing Act in 
shortening the forms of deeds is, however, to be found in the 
matter of — 

I. Covenants. A covenant (conventio) is, as its name implies, Cove- 
a contract entered into between two or more parties, for the 
performance of certain acts or the observance of certain forbear- 
ances. In its origin, it has no necessary connection with a con- 
veyance. But the feudal principle, that a feoffor of land always 
guaranteed the peaceful seisin of his feoffee (the doctrine of 

was an apparent exception to this rule, where an estate was limited by 
the operative clause which could not take effect without some external 
act, e. g. livery of seisin, followed by an habendum of an interest which 
could take effect without or with a less troublesome external act {BoMunrCa 
Case (1589) 9 Bep. 93 a). 

‘ Anon, (1569) F. Moo. 43, pi. 133. 

* Elphinstono, Jnterjnretation qfDeeds, cap. xiv. 
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'warranty^), led^ on the abandonment of strictly feudal prin- 
ciples, to the appearance in conveyances of covenants having a 
similar object. And these ' covenants for title ’ constituted, on 
the eve of the passing of the Conveyancing Act, one of the most 
important as well as the bulkiest items, in the contents of an 
ordinary conveyance. They varied in wording and scope^ 
according to the nature of the transaction and the character 
of the conveying parties ; but they tended naturally to group 
themselves into types on those lines. This tendency has been 
skilfully adopted by the Act, which provides^, in effect, for 
four classes of transactions:- — 

I. A conveyance for valmhle Consideration (other than a 
mortgage or a demise at a rent by a ' beneficial owner In 
this case, the party conveying ^ as beneficial owner ^ is deemed 
to have entered into a covenant to the following effect : — 

(i) That he has a right to convey the premises, in manner 
and on the terms expressed in the conveyance ; 

(ii) That the purchaser shall enjoy the premises, undisturbed 
by any claim made by or through the conveying party or any 
one for whom he is responsible ; 

(iii) That the conveying party will indemnify the pur- 
chaser against all incumbrances created by the same persons, 
and not expressly reserved by the conveyance ; 

(iv) That the conveying party and all such other persons 
will, at the request and cost of the party demanding it, do 
any act necessary for further assuring the premises to the 
purchaser or his successors in title. 

The responsibility of the covenantor, under these clauses, 
is limited to his own acts and defaults, and those of his pre- 
decessors in title, up to and including the last purchaser for 
value. If the conveying party be himself a purchaser for 

* Convey/incing Act, i88i (44 & 45 Viet. 0. 41), § 7. 

* ib. $ 7 (5). 

’ The Act does not appear to define a 'beneficial owner’; and, for 
purposes of the statute, the use of the term is conclusive. But, in 
practice, a man does not convey ^ as beneficial owner ’ unless he receives, 
for his own benefit, the fair equivalent of the property conveyed* 
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value, his responsibility is, therefore, limited to his own acts 
and defaults. If he inherited from his father, or took by 
devise from a man who purchased for value, he would be 
responsible for the acts and defaults of his father or testator ; 
and so on. But a person who takes under a marria^ settle- 
ment is not, for this purpose, a purchaser for value 

a. A conveyance by way of mortgage by a ^ benff cial owner Mortgage. 
Here the conveying party (‘ mortgagor is held to have entered 
into covenants similar to those in the last case, except that his 
liability is not limited to the acts of his voluntary predecessors 
in title®. The very unsatisfactory wording of the 2nd section 
of the Act entitles us to say, that there is no definition of a mort- 
gage in the statute ; but it is well settled, that any transaction, 
whatever it may be called, which treats land or other subject- 
matter as a security for the repayment of money, is a mortgage^. 

3. A conveyance by way of eettlemeni by a ^ settlor.^ Here the Settle- 
only covenant implied against the conveying party is a covenant 
for further assurance, limited to his own acts and those of 
persons claiming through him. The Conveyancing Act con- 
tains no definition of a settlement; but it will probably be 
safe to read into it the definition given by the slightly later 
Settled Land Act ^ and to define a settlement as ^ any instru- 
ment or instruments by virtue of which an interest in land 
stands limited to or in trust for any persons by way of suc- 
cession From the point of view of legal theory, there would 
be not the slightest difficulty in conveying successive interests 
for pecuniary Consideration, As a matter of practice, the 

* It is a moot point whether a settlement in consideration of con- 
templated marriage is a * conveyance for valuable Consideration * for the 
general purposes of the section. Probably this point would be settled in 
each case by the use of the words ^ beneficial owner.* 

■ See note 3, p. 316. 

* The ' quiet enjoyment ' clause only applies after default in payment 
of the mortgage money. 

* Howard v. Harris (1683) i Vern. 190. 

* 45 A; 46 Viet. (i88a) c. 38, § a (i). 

* This includes (ib. § 63) an instrument or instruments conveying land 
upon trust for sale and division of the proceeds amongst successive 
beneficiaries. 



818 


MODEEN LAND LAW. 


Fart II. 


Fiduciary 

convey- 

ances. 


Convey- 
ance by 
* direc- 
tion.’ 


Husband 
and wife. 


difficulties in the way of such a coarse would be great; and 
a settlement ‘for valuable Consideration^ usually means a 
settlement made in contemplation of marriage. A settlement 
made without pecuniary Consideration or Consideration of future 
marriage^ is a ‘ voluntary ^ settlement ; and it is probably to 
this class of settlements alone that the third type of covenant 
strictly belongs. Sut it is not usual now to take covenants 
for title (express or implied), even from a settlor in a settle- 
ment for valuable Consideration. 

4. A conveyance by a person acting in a fiduciary capacity y 
i. e. ‘ OB trueteCy ‘ ae mortgagee^ * ae personal representative y ‘ as 
committee^ {of a lunatic)y^ under an Order of the Court! 

Here the only covenant implied against the conve3dng party 
is to the effect that he, personally, has not incumbered the 
title which he professes to convey 

When the subject-matter of a conveyance is a term of years 
held under a lease, certain other covenants are implied in the 
cases of a conveyance by a beneficial owner and a mortgagor ; 
but these will be best dealt with in the next chapter. The 
following points in connection with the scheme of the Con- 
veyancing Act should, however, be noticed. 

(i) Where one party ^as beneficial owner ^ directs another 
party to convey, the covenants of a beneficial owner are 
implied against the/om^r ^,and not against the latter^, unless 
he is also described as ^beneficial owner.' In such a case, 
covenants will be implied against both. 

(ii) When husband and wife both convey 'as beneficial 
owner,' in addition to the ordinary covenants implied against 
each, the husband will also be deemed to covenant in terms 
of the covenants implied against the wife^. 

This provision, devised in the days when the powers of 
a married woman to bind herself by covenant were more 


/ 

^ The student should read very carefully the precise terms of the 
covenants as stated by the 7th section of the Conveyancing Act The text 
gives them in a very abbreviated form. 

* Conveyancing Act, x88z (44 & 45 Viet. c. 41), § 7 (a). 

• ib. § 7 ( 4 ). ‘ ib. I 7 (3)- 
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restricted than they now are^ has been rendered largely in- 
operative by the Married Women^s Property Acts of i88a 
and 1893 There seems to be no reason now for a husband 
to join in the conveyance of his wife’s separate property. But, 
as regards her property not affected by the Act of i88a, he 
must still join to make a title \ 

Having enumerated the usual covenants for title, we have 
now to answer two obvious questions : — 

(i) whom and agaimt whom may theie covenants le enforced ? Operation 

With regard to the benefit of covenants for title, it has nantl^* 

long been settled that it ‘ runs with the land,^ i. e. that it 
enures for the advantage, not only of the actual covenantee, 
but also of all subsequent acquirers of the interest comprised 
in the conveyance, during the time that such interest is vested 
in them. This rule has been made statutory by the Con- 
veyancing Act, 1881 which has also abolished the necessity 
for employing the words ^ heirs, executors, and assigns,’ to 
enable the covenantee’s representatives to take advantage of 
a covenant^. The liability of the covenantor is, of course, 
purely personal ; but it can be enforced against his personal 
representatives, and, being by specialty, also directly against 
his heirs and devisees, at any time within twenty years after 
the accrual of the cause of action. And there is now no 
necessity to name the heirs of the covenantor The right 
to enforce the covenants will be exereiseable by each owner 
of an undivided portion of the premises comprised in the 
conveyance ® ; but, probably, not by the owner of a minor 
interest carved out of the interest so conveyed 

(ii) What is the extent of the protection created ly the "Extent of 

covenants ? tion. 


‘ 45 A 46 Viet. c. 75 ; 56 & 57 Viet. e. 63. ■ Ante, p. 984. 

* § 7 (6). 

* $ 58. But it must not be assumed that the eovenantee’s assigns can 
enforce the covenant in all cases (See post, pp. 394-7). 

® § 59 (i)- ‘ 5 7 (6). 

* Hood & Challis, Contwyanctn^f and Settled Land Acts (3rd ed.), p. 35. But 
see the case of NoUe v. Cass (1898) 9 Sim. 343. 
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It is obvious that we must deal with the covenants one 
by one ^ : — 

(a) For right to convey. If, by reason of any defect in title 
for which the covenantor is responsible, he is legally unable 
to convey in the terms of the instrument at the time when 
it is executed, the covenant is broken at the moment of its 
making, and the covenantee can sue at once. In strictness, 
if the covenantor's title is wholly bad, the covenantee ought 
to get back his purchase money with interest, on the general 
principle that this is the measure of damages for non-fulfil- 
ment of a contract to convey land But, if the title of the 
covenantor be only partially bad, then the measure of damages 
will be the difference between the value, at the date of the 
conveyance, of the premises expressed to be conveyed, and 
the value of the premises actually conveyed 

()8) For quiet enjoyment. Here the right of the covenantee 
to sue does not arise, until he has been actually disturbed in 
his enjoyment of the premises. And, even then, he will only 
be entitled to damages to the extent of the loss actually 
suffered at the date of bringing the action. Thus, if a 
purchaser be merely subjected to a claim of right of way 
by a person for whom the vendor is responsible, he can only 
recover such damages as represent the inconvenience already 
incurred^. But if he be evicted or, apparently, threatened 
with total eviction, he can claim the full value of the premises 
at the time when the action is brought 

' The Act, no doubt, treats all the undertakings as branches of a single 
covenant. (See Lindley, L. »T., in DamO v. Sahin, 1893, i Ch. at p. 531.) 
But acts which would be breaches of one clause are not always breaches 
of the others. 

* Flureau v. ThomJiiU (1776) a W. Bl. 1078. The damages are not limited 
to the amount of purchase money and interest, if the vendor were aware 
of his defect of title ; and, probably, the purchaser would be allowed to 
recover for his improvements in any case. 

■ Gray v.' Briacoe (1606) Noy, 14a ; and Wace v. Bickerton (1850) 3 Be G. 
& S. 751. * CSiUd V. Stmning (1879) 

• Lock V. Furee (1866) L. R. 1 C. P. 441. Where the covenantor was 
himself seeking to disturb the covenantee, the latter would, probably, be 
entitled to an injunction against him. 
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(y) For freedom from incumbrances. Here the covenantee is 
entitled to recover against the covenantor the expenses to 
which he may have been put, in clearing o£E incumbrances 
for which the latter is responsible, including those of the 
reasonable compromise of an action which he felt himself 
unable to defend. 

In respect of these three covenants, the difference between David v. 
the persons for whom the ^ beneficial owner * is responsible, pud xdiy V. 
those for whom he is not, is well illustrated by a com])arison ^"^*^** 
of the two recent cases of David v. Sabi?i^ and Kelly v. liogers^. 

In David v. Sabin the defendant was held responsible for an 
incumbrance created by a former purchaser from himself, 
although, since the date of the incumbrance (which was 
unknown to him), he had repurchased for value from the 
incumbrancer, and conveyed away again to the plaintiff’s 
predecessor in title, and even though the plaintiff himself 
claimed through the fraudulent incumbrancer. In Kelly v. 
liogers a covenant for quiet enjoyment by a mesne landlord 
was held not to be broken by an act of his su])erior landlord. 

And this case is supported by the very recent decision in 
Baynes v. Lloyd on an implied covenant. 

(6) For further assurance. Under this covenant, the cove- 
nantee can call upon the covenantor to do anything which lies 
in his power to complete the title of the covenantee, e. g. to 
enlarge a base fee into a fee simple, when it is clear from the 
deed that the purchaser was intended to obtain a fee simple 
to vacate a judgement or other incumbrance, or to execute 
a duplicate of a lost instrument of title The covenant is 
of little practical value, so far as the acts, of the covenantor 
himself are concerned ; inasmuch as he would be estopped by 
his own deed from derogating from the covenantee^s title. 

Sut it may be useful against strangers. 

' 1893, I Ch. 533. • 189a, I Q. B. 910. * 1895, 1 Q. B. 8ao. 

* Bankes t. SmaU (1887) 34 4^5* 

* B&mett Y. IngcMsby (1676) Oases in Chancery temp. H. Finch, a6a. 

There was, however, no decision on the point 


JBNKS. 
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The covenants for title are the only covenants which are 
^ usual ^ in a conveyance, in the sense that they will be implied 
from the mere adoption of a technical term. But there is 
another covenant which, though not an invariable content of 
a conveyance, was so frequently found, that the Conveyancing 
Act has made provision for its abbreviation. This is the 
covenant for production of documents. Whenever, for any 
reason, the whole of the documents constituting the title 
to the property are not handed over to the purchaser on the 
completion of a conveyance^, the purchaser's advisers very 
rightly endeavour to protect him against the dangers which 


might arise from their absence, by securing the right to their 
production. This security formerly took the shape of a 
covenant by the conveying party to produce such documents 
as remained in his possession, to keep them safely, and, 
occasionally, to procure the production of others*. The Con- 
veyancing Act of 1 88 1 does not attempt to provide for the 
last case ; but it deals with the two former, by substituting for 
the old lengthy covenant, with its provisoes and precautions, 
a simple acknowledgement and an undertaking, which may be 
used separately or together, according to the arrangements of 
the parties. The interpretation put upon the acknowledge- 
ment and underiaking may be thus briefly described ®. 

a- person who retains possession of documents gives 
ment. to another a written acJcnowledgewenl of that other^s right to 
production, then the person giving the acknowledgement, 
and all other persons into whose hands the documents in 
question pass, are (so long only as they remain in their 
possession) bound to produce them for inspection, either 
privately or in court, for the behoof of the person entitled 


* G.g. where the property in question at one time formed part of a 
greater property held under a single set of title-deeds, where the sale is 
of an equity of redemption, or whero the vendor sells part of a property 
held under a single title. 

* e. g. on the sale of an equity of redemption. As to * equities of 
redemption,* see post, cap. xxiv. 

* For the terms of the Act see 44 & 45 Viet. c. 41. § 9, 
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to the benefit of the acknowledgement, and also to supply, 
on demand by such person, copies of, or extracts from such 
documents, always at the expense of the person demanding 
the same. The liability created by the acknowledgement 
only binds the person in whose hands the documents actually 
are^; but it may be enforced by any person (not being 
a lessee at a rent) who claims, through the original recipient 
of the acknowledgement, to be interested in the propr.ty 
covered by the documents or to be affected by the terms 
of such documents. The liability may be enforced by the 
Court in a summary way, on the application of any party 
entitled. 

A mere acknowledgement of liability to production imposes 
on the person giving it no responsibility for the loss of any 
documents^. But if any person retaining possession of 
documents give a written undertaking for safe custody thereof, 
he, and all subsequent possessors of the documents, will be 
responsible for such safe custody so long as they retain 
possession. The responsibility does not cover damage arising 
from inevitable accidents In the event of any loss, the 
Court will, on the appli(?ation of the party injured, assess the 
damages, and order payment in a summary way. 

Like most of the other conveyancing provisions of the Act, 
the acknowledgement and undertaking clauses may be modified 
by the express terms of the documents into which they are 
incorporated But, in the absence of such modification, the 
benefit of the acknowledgement may be said (as we have seen) 
to run with the land, and the burden to nin with the 
documents, the latter, apparently, quite independently of 
notice. 

Any other covenants necessitated by the special arrange- other 

coven an t8. 


^ Q ^, : whether any one could get rid of his liability by handing over the 
documents to a stranger who had no claim to thorn. 

* The Act (§ 9 (3)) says ‘ any estate, interest, or right.' But if I purchase 
Blackacre from A, I cannot (surely) claim to see the title documents of 
Whiteacre, merely because A has a right to their production. 

» See § 9 (6)- * § 9 (9'* * § 9 (la) (13). 

Y 2 
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ments of the parties to a conveyance must be set out in detail; 
and, in most respects, the construction put upon them will be 
that which results from an application of the ordinary 
Extent of principles of contract. The only point to which special 

operation illusion can here be made is, the question how far the benefit 
and the liability created by such covenants can be enforced by 
and against the successors of the original parties. Upon this 
point there have been some recent changes. 

The strict and fundamental principle of the English Law of 
Contract is, that contracts can only be enforced by and against 
the original parties to them, and their personal representatives. 
To this rule there is, as we have just seen, a substantial 
exception in the case of covenants for title, and acknowledge- 
ments of the right to inspect documents. In the case of 
leaseholds, the principle has, owing to the provisions of two 
important statutes, to be explained in the succeeding chapter, 
Frooliolda been seriously impugned. But there has been no sweeping 
enactment affecting the conveyance of socage ^ interests ; and 
such alterations in principle as have been introduced, are 
due to the decisions of the courts. We may state them 
briefly in the form of rules : — 

Benefit (i) 27ie benefit of a covenant may be enforced by the mccessors 
fntended covenantee {as well as his rejjresentatives), if there 

to pass. circumstances of the conveyancCy any evidence that such 

was the inieniion of the parties. This rule is most frequently 
applicable in cases which result from the break-up of a resi- 
dential estate into building lots. In the „ case of Knight v. 
Simmonds the sub-purchaser, thrice removed, of a plot of land 
from the owner of a large property was held entitled to an 
injunction against another sub-purchaser, whose predecessor 

* The case of the life estate is doubtful. It is expressly included in the 
statute of 1540 (3a Hen. VIII. c. 34) ; it is not referred to in the corre- 
sponding section (zo) of the Conveyancing Act, 1881, which contains no 
definition of a * lease ’ or < leasehold.* But it is clear that these statutes 
do not contemplate a covenant contained in the conveyance by which 
a life estate is merely transferred, 

* 1896, a Oh. a94. 
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in title had entered into restrictive covenants with the original 
owner of the property, ^his heirs, appointees, and assigns 
There was, obviously, no ^ privity ^ between the plaintiff and 
the defendant ; but the defendant had bought with knowledge 
of the covenant of which the plaintiff claimed the benefit, 
and it was considered that the plaintiff was fairly within the 
terms of the covenant. On the other hand, in Everett v. 
Bemington Homer, J., (though he did not deem it necessa: v to 
decide the point) considered it very doubtful, whether one 
purchaser from the owner of a large property could claim to 
restrain another from breach of a covenant made with the 
vendor, ‘ his heirs and assigns,^ not to erect buildings without 
the consent of the vendor (naming him), ^ his heirs or assigns.* 

The real difiieulty in these cases is to ascertain to what land 
the benefit of the covenant is supposed to attach, whether to 
that retained or that disposed of by the covenantee. But it is 
clear that there must be some substantial connection between 
the land in respect of which the plaintiff claims, and that 
against the owner of which he seeks to enforce the covenant. 

(ii) The liahility on a covcnarit may he enforced against the Bmtlon 
successors in tit/e of the covenantor ^ fihey acquired with noticc^\^^ 
of its existence. This is the rule established by the celebrated 
case of Tulk v. Moxhay^ decided by Lord Cottenham in 1 848 
In that case, the plaintiff had sold the vacant ground in the 
centre of Leicester Square, London, to the defendant's 
predecessor in title ; and the latter had covenanted to keep the 
ground as an open garden. The defendant had bought with 


* In spito of section 58 of the Conveyancing Act, 1881, a draftsman may 
still be advised to insert the word ‘ assigns ' in such covenants. They are 
strong evidence that the benefit of tho covenant was intended to pana. 

® 1892, 3 Ch. 148. See also RenaJs v. CowUshaw (1878) 9 Ch. D. 125. 

* 2 PhiUips, 774. The covenant in this case mentioned the ‘ assigns * 
of the covenantor ; but nothing turned on the expression, and, in the 
later case of Wilson v. Hart ( (1866) L. R. i Ch. App. 463), it did not appear. 
The absence of tho word may, however, in conjunction with other 
circumstances, show that tho liability on the covenant was intended to 
bind only the covenantor and his representatives (Fatocetfs dt Hdmes* 
Contract (1889) 42 Ch. D. 150). 
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notice of the covenant; though without binding himself to 
observe it. He threatened to build on the land; and at 
the suit of the plaintiff, who still retained property in the 
immediate neigbourhood, he was restrained from doing so. 
The notice with which a defendant acquires, need not be 
express ^ ; and, in the case of a volunteer, it may be doubted 
whether even the absence of notice would excuse him from 
liability. 

(iii) Where the covenant does not run with the land at law^ 
the rights and liabilities of successors are equitable only. This 
was clearly the case before the passing of the Judicature 
Acts; and, although the provisions of those statutes counte- 
nance the view that equitable and legal rights now stand on 
the same footing it seems clear that rights which originated 
in decisions of courts of Equity, are still subject to the 
conditions and restrictions formerly affecting them. The 
important result is, that in a claim upon a covenant not 
running with the land, the Court will take into account 
considerations affecting the reasonableness of the claim, and 
will not allow it to be enforced, if it considers that the 
claimant is morally debarred from invoking the assistance 
of the Court. Thus, where a plaintiff who claimed an 
injunction to prohibit the breach of a covenant not to use 
certain premises as a shop, had himself dealt at the shop, 
relief was refused'"^. Had the plaintiff’ sought to enforce 
a covenant made directly with himself, such a defence would 
not have been successful, though it might have reduced the 
damages. 

(iv) Only ‘ restrictive ^ or ‘ negative ^ covenants can be enforced 
under these rules. This limitation of the equitable doctrine 

* WiUwh v. Kart (1866; L. R. i Ch. App. 463. The ^constructive notice ' 
section of the Conveyancing Act, 188a (§ 3), does not apply to such cases. 

® e. g. 36 Sl 37 Viet. (1873) c. 66. §§ 24, 25 (ii). 

^ iSaj/ers v. Co%er (1884) a8 Oh. D. 103. A more doubtful theory, that 
alteration of circumstances alone will deprive the claimant of his equitable 
remedy, rests mainly on the decision of Lord Eldon in DuAe of Bedford v. 
Britwh Museum (1822) 2 My. & K. 55a. 
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is, no doubt, due to the fact that, when courts o£ Equity 
began to build up that doctrine, the remedy by injunction 
was the only remedy open to a claimant seeking relief under 

it. So called ^mandatory' injunctions had not been in- 
vented; and an injunction was, in fact as well as in form, 
a prohibition. By a statute of the year 1858, known as 
Lord Cairns^ Act^, the Court of Chancery was empowered 
to award damages in substitution for, or in addition to I he 
remedy by injunction, and this power remains, notwith- 
standing the repeal of Lord Cainis^ Act But the original 
rule, which confined the equitable remedy to restrictive 
covenants, has recently been confirmed ® ; and if the covenant 
be, in effect, positive, it is no answer to the objection, to say 
that the defendant acquired with notice. If, however, the 
covenant, though in form positive, is, in fact, negative, it 
will be enforced. Thus, in Catt v. Tonrle^, the plaintiff con- 
veyed land to a Building Society, which covenanted that 
he (the plaintiff) should have the exclusive right of supplying 
beer to all public houses which might be built on the land. 

The defendant bought from the Society, with notice; and 
built a public house which he i^roceeded to supply with his 
own beer. On appeal from V. C. Stuart, it was held, that 
the covenant was in effect a covenant restraining purchasers 
from getting their beer elsewhere than at the i)laintiff\s 
brewery ; and a demurrer founded on objections to the form 
of the covenant was overruled. 

Returning, in conclusion, to the changes in the form of P(,v 
a conveyance effected by the Conveyancing Act, j88i, we 
may notice, that the Act provides extensively for implied 
Powers^ as well as for implied covenants. But these powers 
will be found, on examination, to be applicable only to special 
classes of conveyances, by which limited or, at least, termin- 

^ 21 & 22 Viet. c. 27. § I. 

By the Statute Law Revision Act, 1883 (46 & 47 Vict. c. 49';. S<3e 
Sayers v. Collier (1884) 28 Ch. D- 103. 

* Austerberry v. The Corporettion of Oldham (1885 ; 29 Ch. D. 750. 

* (1869) L. R. 4 Ch. App. 654. 
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able interests, are created. They will, accordingly, be more 
properly dealt with in the chapters on Mortgages and Settle- 
ments ^ The reader who may wish to see at a glance the 
form given to an ordinary conveyance by the Conveyancing 
Act, may refer to Appendix I, in which will be found a copy 
of the form provided by the Fourth Schedule to the Act. 
But he must again be reminded that, by the terms of the 
Act, such a form is merely suflGicient, not compulsory ^ ; and, 
in fact, the extreme brevity therein affected is rarely attain- 
able in practice. 

^ Post, capp. xxiv. XXV. ^ Conveyancing Act, i88i, § 57. 



CHAPTER XX. 

DEMISE, ASSIGNMENT, AND SITIIIIENDER. 

We have now to deal with the creation and transfer of Terms of 
terms of years. And, althoug*h, in the early days of con- 
veyancing, the use of operative words seems to have been 
somewhat indiscriminate, it appears to have been agreed in 
Cokers time that the orthodox word for creating a term of 
years was ‘ demise/ or, perhaps, the full phrase, ‘ demise, 
grant, and to farm let Certainly it was becoming necessary 
in Cokers day to distinguish between the genuine demise for 
years, which created a tenure, and the jmrely sttitutory term 
invented by conveyancers to evade the Statute of Inrol- 
ments and which, taking effect under the Statute of Uses 
did not imply a tenure. It is, perhaps, to this distinction 
that we owe the technical consecration of the word ‘ demise/ 
which, as implying covenants for title was unsuit- 
able to the creation of a term under the Statute of Uses®. 

The latter class of interests for years will be dealt with in 
a subsequent chapter 

A term of years, created by demise, at first required, as Creation 
we have previously seen, no special evidence or ceremonial for oi years, 
its creation. Until the lessee had entered, it was a mere con- 
tract, actionable if under seal, and, finally, as parol contracts 
were gradually recognized by the courts, also if by word of 
mouth or mere writing. The first important change in the 

‘ Co. Litt. 45 b. * 27 Hen. VIII. (1536) c. 16, 

* 27 Hen. VIII. (1535) c. 10. * Baynes y. Usyd, 1895, i Q. B. 82a 

• Post, cap, XXV. 
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law on this point was made by the Statute o£ Frauds which 
provided, that all leases or terms of years not put in writing 
and signed by the parties making or creating the same, or 
their agents should have the effect of leases at will only. 
And this enactment was followed up, in the year 1845, by 
the Act to Amend the Law of Real Property ; which provided 
that a lease, required by law to be in writing, of any tene- 
ments or hereditaments, should be void at Law, unless made 
by deed **. 

Two questions arise out of these statutory provisions. 
What leases are required by law to be in writing? What 
is the effect of non-compliance with the statutory provisions ? 

(i) The Statute of Frauds made its requirements applicable 
to ' all leases, estates, interests of freehold, or terms of years, 
or any uncertain interest of, in, to, or out of any messuages, 
manors, lands, tenements, or hereditaments^.^ From this 
aiqdication were exempted only, ^all leases not exceeding the 
term of three years from the making thereof, whereupon the 
rent reserved to the landlord, during such term, shall amount 
unto two third parts at the least of the full improved value 
of the thing demised In spite of the loose wording of the 
1 st section of the statute, it has always been held, that un- 
certain interests which do not contemplate a longer than three 
years^ continuance, are within the exception. But leases of 
incorporeal hereditaments, even for less than three years, are 
not within the exception they requiring a deed at common 
law, independently of the Statute of Frauds or of the Act to 
Amend the Law of Real Projjcrty. A lease for three years 
or under, which gives an option to the lessee to renew for 
a period which will exceed three years from the making of 
the lease, need not be in writing 

> 29 II. (1677) c. 3. § I. The grammar is that of the statute. It 
is difficult to BOG how a term of years can be put in writing. 

^ The agents must be authorized by writing. 

* 8 & 9 Viet. c. 106. § 3. * 29 Car. II. (1677) c. 3. § i. * ib. § 2. 

® Wood V. Leadbitter (1845) 13 M, & W. at p. 843. 

^ Hand v. Hall (1877) 2 Ex. D. 355. 
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(ii) It will be noticed, that some little difBciilty arises, with Effect of 
regard to the effect of non-compliance with the statutory mality 
provisions, owing to the fact that the two statutes are 
differently worded. The Statute of Frauds^ declares, that 
transactions not complying with the requirements of its ist 
section, shall ‘ have the force and effect of leases or estates at 
will only, and shall not either in Law or Equity be deemed or 
taken to have any other or greater force or effect.^ But 
corresponding section of the Act to Amend the Law of Ileal 
Property ^ provides that the leases required by law to be 
in writing shall be void ai Laiv unless made by deed. The 
natural inference to be drawn from these clauses would seem 
to be, that a failure to comply with their requirements would 
render the transaction nugatory at Law, though possibly 
operative in Equity to the full extent of its provisions if 
writing were employed, or to the extent of an estate at will 
if the transaction were by word of mouth. As a matter of 
fact, neither of these results has followed. A lease required Writiny. 
by the Act of 3 845 to be by deed, and not so created, will, if 
in writing, be treated as a contract to grant a valid lease on 
the same terms. The document is held to be void as a lease ^ 
but not as a contract If tlie lease be simply by word of 
mouth, it cannot be enforced as a contract, because of the 
4th section of the Statute of Frauds But, if possession be Woid of 
taken under it, the lessee will be treated, not as a tenant at ”**^*“**' 
will, but as a tenant from year to year, limited by the terms 
of the lease This rather bold constniction is, apparently, 
founded on the provisions of the repealed Conveyancing 
Statute of the year 1844®. It may be questioned whether 
the judicial resurrection of a rule which has been solemnly 

^ 29 Car. II. (1677) c. 3. $ I. 

® 8 & 9 Viet. (1845) c- 106, § 3. 

• * Bond V. Rosling (1861) i B. & S. 371 ; approved in Tidey v. MoUett (1864) 

16 C. B. (N. S.) 298. Query : if the writing contained no word of an 
executory character ? 

* 29 Car. II. (1677) c. 3. § 4. ® Tress v. Savage (1854) 4 £. & B. 36. 

® 7 & 8 Viet. c. 76. § 4. 
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buried by the Legislature, is quite in accordance with the 
theory of English law \ 

With regard to the wording of leases, much more has been 
left to the discretion of the parties than in the case of a 
transfer of an existing interest. Although a lease follows, 
generally speaking, the form of a transfer, as sketched in the 
immediately preceding chapter — date, parties, recitals, opera- 
tive clause, parcels, Jialendum^ reddendum^ and covenants^ — 
although a lease is a ^conveyances for the purposes of the 
Conveyancing Act, i88i yet no statutory form of lease is 
provided by the Act, and the provisions of the 7th section, 
which inciply covenants for title, do not apply to a demise 
by way of lease at a rent On the other hand, the provisions 
of the ‘ general words, ^ and the ^ all estate ^ sections, do apply 
to leases for years 

With regard to covenants for title, it has already been 
stated that the mere relationship of lessor and lessee implies, 
on the pai't of the former, a covenant for quiet enjoyment 
during the continuance of his own interest and that of the 
lessee, and that the use of the word ^demise* implies also 
a covenant that he (the lessor) has power to grant the lease. 

It also seems to be settled, that an intending lessor, who has 
entered into an ^ open^ contract to grant a lease, can insist on 
having the following covenants inserted ; — 

(i) For payment of rent by the lessee ® ; 

^ Tlio real difficulty in construing the two statutes together arises from 
the fact that the Statute of Frauds does not, as suggested by the Act of 
1845, * require* leases for more than throe years to lie in writing. It 
merely declares that, if they are not, they shall bo leases at will only. 
Placed between the conflicting claims of ^voidnoss' and ‘ estates at will,* 
the courts liave evaded the difficulty by declaring in favour of a tenancy 
from year to year. 

^ Thero is no declaration of uses in a lease for years. No use limited 
upon a term of years is executed by the Statute. Of course no words of 
inheritance aro necessary, however long the term created. 

* 44 & 45 Viet. 0. 41. § 2 (v). * ib. § 7 (5). * ib. §§ 6, 63. 

* Ante, ^p. 82-3. 

^ i. e. a contract which contains no express reference to covenants, or 
which provideB for ^ usual ' covenants. 

* Taylor v. Horde (1757) i Burr, at p. 125. 
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(ii) For repair by the lessee, not even excepting the casualty 
offire^; 

(iii) For payment of tenant^s (rates and) taxes by the lessee 

(iv) A proviso for re-entry by the lessor on non-payment 
of rent 

Any other covenants which either party claims to insert, 
must be made the subject of special arrangement in the 
contract for the lease. It will be observed that, of the fo»":' 

^ usual’ covenants, all but the last merely embody lial Cities 
already implied by law. 

We have now to deal with the process by which a term of Assign- 
years is transferred, or, as it is usually called, ^ assigned.^ 

The right of a lessee to transfer his interest, unless specially 
restrained by the terms of his lease from so doing, is clearly 
recognized by English law The Statute of Frauds provides® 
that no leases of lands, whether of freehold interests or terms 
of years, shall be assigned, except by deed or note in writing, 
signed by the assignor or his agent authorized by writing. 

And the Act to Amend the Law of Real Property ® strikes 
away the alternative, and requires that all assignments of 
a chattel interest in any tenements or hereditaments shall be 
by deed, upon pain of being deemed void at Law^. All 
assignments of terms of years must, therefore, be made by 
deed. 

An assignment of a leasehold is a ^ conveyance ^ within the Covenants 
meaning of the Conveyancing Act, i8^^i ; and an assignment 
for valuable Consideration, by a person professing to convey or 
assign ^ ^ as beneficial owner, ^ will imply the covenants for 

^ Sharp V. MiUigan (1857) 23 Beav. 419. 

* Hampshire v. Wickens (1878) 7 Ch. D. 555, by implication. 

* Hodgkinson v, Crowe (i8f 5) L. R. 10 Ch, App. 622. The Court empiiati- 
cally declined to allow the proviso to extend beyond the non-payment 
of rent. 

* Hampshire v. Wickens (1878) 7 Ch. D. 555. 

* 29 Car. II. (1677) c. 3. $ 3. ® 8 & 9 Viet. (1845') c. 106. $ 3. 

^ It will be observed that the Act makes no exception in favour of the 
assignment of terms of years which may be created without deed or writing. 

* It is immaterial which word is used. Conveyancing Act, 1881, § 2 (v). 
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title implied in a similar conveyance of freeholds ^ It will 
also imply a covenant on the part of the assignor, to the effect 
that, so far as his own acts and those of his volunteer pre- 
decessors are concerned, the lease creating the term assigned 
is valid and unavoidable, and that the lessee^s covenants and 
conditions have been performed up to the time of the con- 
veyance The Act provides for no covenant by implication 
on the part of the assignee; but it is the practice of con- 
veyancers (and the practice would, probably, be enforced by 
the courts), to make the assignee covenant for the due future 
performance of the lessee^s covenants and conditions in the 
lease, and for the indemnity of the assignor therefrom 
And, even in the absence of such covenant, the assignee is 
liable to the original lessee for any loss which he may have 
incuiTcd by reason of the failure of the assignee, during the 
continuance of his holding, to perform the covenants and 
conditions of the lease 

By far the most difRcult question, however, which arises 
out of the assignment of a lease, is the question how far 
successive acquirers of the term are, as between themselves 
and the reversioners, entitled to the benefit or subject to the 
liabilities of the covenants and conditions contained in the 
lease itself. And, in close connection with that question 
arises another. How far are successive acquirers of the 
reversion similarly so entitled or bound? We have seen 
that, as regards covenants in conveyances of freeholds, these 
questions have been discussed only in recent years by courts 
of Equity. As regards terms of years, the matter has engaged 
the attention of the Legislature for upwards of three centuries. 

But, before dealing with these questions in detail, we must 
make one very important reservation. ^Despite the very wide 
language of the statutes, there can be no serious argument 

‘ Coiiv<^yancii)g Act, i88i, § 7 (A). * ib. § 7 (B). 

’ If the assignor will himself be under no future liability, e. g. if he is 
neither the original lessee nor an assignee who has given a covenant of 
indemnity, he cannot demand the covenant. 

* JfouZe v. Oarrett (387a) L. R. 7 Exch. loi. 
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that the benefit or the burden of covenants will pass with 
the reversion or the term, unless those covenants relate to 
something to be done or forborne upon the land which is the 
subject of the term. The expression of the older decisions 
is, ‘ which touch or concern the thing demised ^.* The most 
recent statute on the subject says, ^ having reference to the 
subject-matter thereof Under these definitions, it is quite 
clear that a covenant to do or not to do something entirel; 
unconnected with the land, e. g. that the lessee will . ach 
Greek to all or any of the children of the lessor at a fixed 
rate, would not ^ run,^ cither with the term or with the 
reversion. That is to say, no person, merely as being owner 
of the reversion, could enforce such a covenant against any 
other person, merely on the ground that the term of years 
granted by the lease was vested in him. Such a covenant 
would be purely personal ; the liability under it could not 
be assigned without the consent of the covenantee ; and the 
benefit of it could only pass (if at all by assignment as 
a cAose in action^ under the Judicature Act^. 

But another interpretation of the restriction has given rise 
to some difficulty. The report in Spencers Case ^ draws a dis- 
tinction between a covenant ^ which extends to a thing in esse, 
parcel of the demise,’ and a covenant ^ which extends to a 
thing which is not in being at the time of the demise made,^ 
albeit the covenant may be for acts to be done upon the land. 
Thus, a covenant to repair existing buildings falls under the 
former definition ; a covenant to build does not. This was 
the precise point at issue in Spe?icer^s Case ® ; and the decision 
was, that the latter kind of covenant only binds the assigns 
of the covenantor, if ^ assigns ' are expressly named in the 
• 

^ Spencer *8 Case (1583) 5 Rep. 18. * Conveyancing Act, i88r, § 10 (i). 

® It is very doubtful if the Judicature Act has made chones in action 
assignable which were not previously assignable in Equity. And a 
covenant such as we have suggested would probably not have been 
assignable in Equity. 

4 36 & 37 Viet. (1873) c. 66. § 25 (6). * (1583) 5 Rep* 16. 

* See fo. 16 b. 
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covenant. * This highly technical distinction was seriously 
jeopardized by the decision in MinshuU v. Oakes ^ ; where the 
Chief Baron (Pollock) and the Court of Exchequer held, that 
a covenant by a lessee, ^ for himself, his executors, adminis- 
trators, and assigns,’ that he, 'his executors and administrators,’ 
would repair buildings to be erected after the date of the 
lease, was binding on the assignees of the covenantor. The 
Chief Baron rested his decision largely on the fact, that the 
covenant was not a covenant to erect buildings, and that it 
could only apply to buildings which had, de facto y before 
the liability could arise, become part of the subject-matter 
of the lease. So far as the technicalities of the case were 
concerned, it would have been better to rely on the opening 
words of the covenant, which at least made the assigns 
responsible if the personal representatives failed to perform 
the covenant. But the decision in Spencer'* s Case must be con- 
sidered to be still in force, in spite of recent legislation 

We now come to the main point. Suppose a covenant or 
condition to be deemed to be ' annexed to ^ the estate granted 
by the lease, what is the actual result ? The answer may be 
stated in the form of four rules. 

(i) Suhseguent acquirers of the reversion will he entitled to 
enforce it. It appears from the cases quoted by Coke, in his 
report of Spencer^ s Case \ that this was the rule at common 
law, so far as covenants were concerned. In respect of con- 
ditions, the old rule applied, that no one could take advantage 
of a condition save ’the person in whose favour it was reservjed, 
or his heir^. But a statute passed in the year 1540, con- 
sequent upon the suppression of the monasteries, gave to the 

^ (1858) a H. & N. 7^3. Tho Court quoted, in support of its decision 
the earlier cases of Qmith v. ArwHd (3 Salk. 4) and Bally y. Wells (1769, 
3 Wils. 35). But Smith v. Arnold is undated, and the report is very un- 
satisfactory ; while in BaXly y. Weils the word < assigns’ was expressly 
used. 

^ It should be carefully noted that neither § 10, nor §11, nor § 58 of the 
Conyeyancing Act, z88i, touches this point. 

* (1583) 5 17 b. * Co. Litt. ai4a. 
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g^rantees or assignees of reversions the same remedies by entry 
for non-payment of rent or other forfeiture, and by action 
for non-performance of other conditions, covenants, or agree- 
ments, contained in the indentures of leases granted by their 
predecessors in title It will be observed, that this statute 
applies in terms only to conditions and covenants contained 
in indentures * ; but there was a disposition on the part o^ 
the courts in later times to extend its provisions to ;:.m:o 1 
leases It is conceived that the wording of the Conveyancing 
Act, 1 88 1 removes all doubts on this subject. The Con- 
veyancing Act " also does away with the distinction between 
actual grantees or assignees of the reversion, and persons who 
are merely entitled to the benefits of the lease, by providing 
that such conditions and covenants can be enforced by any 
person for the time being entitled to the income of the land. 

Finally, the Conveyancing Act provides for the exercise of 
the lessor^s rights by the respective sharers in a divided 
reversion and for the apportionment of such rights upon the 
severance of the reversion, or the cesser of the term as to part 
only of the land Inasmuch as all the stipulations in leases 
are, in too many cases, and despite Hodgkhison v. Crowe^, 
included under the condition for re-entry, the removal of the 
old doctrine of the indivisibility and inalienability of a con- 
dition, is extremely important. The results of this first rule 
are expressed in technical language by saying, that ^ the benefit 
of covenants and conditions runs with the reversion.^ 

(ii) Subsequent acquirers of the reversion will he hound hy it. Liability 
It seems to be the orthodox view, that this was not a rule of Jcver.si*»n! 

* 3a Hen. VIII. c. 34. $ I. * Siandenv, Chritmuis (1847) Q* ^35« 

» Cornish v. Stubhs (1870) L. R. 5 C. P, 334. 

* § 10 (i). The word us^d is * leaso/ which does not imply a deed. 

Mb. 

• ib. This had previously been decided in Twynam v. Pickard (1818) 
a B. & Aid. 105 ; and Baddy y. Vigurs (1854) 4 E. & B. 71. 

^ Conveyancing Act, 188 r, § la. This is an extension of the provisions 
of Lord St. Leonards' Act (aa & 23 Viet. (1859) c. 35. § 3). The benefit of 
covenants was apportionable at common law. 

• (1875) L. R. 10 Oh. App. 6aa. 
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the common law^ but that it owes its existence to the statute 
of 1540^. That statute^ provided^ that the lessees should 
have the like remedies on covenants and conditions against 
the grantees of the reversion, as they would have had previously 
against the lessors and their representatives. And the Con- 
veyancing Act, 1881, substantially extends the liability by 
providing that similar remedies shall avail, not only against 
the actual grantees of the reversion, but against all owners 
of the reversion whom the covenantor has power to bind. 
Thus, for example, the covenants on the lessor^s part contained 
in a lease by a tenant for life under the Settled Land Act, 
188^^, or by a mortgagor exercising his statutory powers, 
will be binding on the remainderman and mortgagee re- 
spectively, though these are not grantees of the reversion*. 
This second rule is technically expressed by saying, that ^ the 
burden of covenants and conditions runs witlybhe reversion.^ 
(iii) Subsequent acquirers of the term will he entitled to enforce 
it. This is said to have been a rule of the common law; 
and it no doubt arises from the fact that, in its origin, 
a term of years was nothing more than a contract, and that, 
when it first became transferable, there was nothing to 
transfer but the benefit of the lessor^s covenants. The rule 
is, however, confirmed by the statute of 1540®; and again, 
in the fullest manner, by the Conveyancing Act, 1881 ®, which 
provides, that the obligation of^he lessor’s covenants ^ may 
be enforced by ^the person in whom the term is from time 
to time vested by conveyance, devolution in law, or otherwise.' 
The apportionment section of the Conveyancing Act, 1881*, 
does not refer to the benefit of a lessor^s covenants ; but there 

^ 1 Wms. Saunders, 999 note (b). ^ 39 Hen. YIII. c. 34. § 9. 

* S XX. It is worthy of note that the Conveyancing Act is silent as to 
a lessor^ condtMotis, though the Act of 1540 expressly covers them. 

* To a limited extent this rule had been arrived at by decision prior to 
the Act. See laherwood v. Oldkiv 3 W (1615) 3 H. & S. 389. 

^ 39 Hen. VIII. c. 34. § 3« Note that the power to enforce tvarranties is 
expressly excepted. 

Mil. 


^ See ante, note 3. 


* § X9. 
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can be no doubt that the statute of 1540 ' enables the assignee 
of part of the land comprised in a term to enforce them to 
the extent of his interest The technical form of this third 
rule is, that ‘ the benefit of covenants runs with the land.^ 

(iv) Suhseqvent acquirers of the term trill he hound hif it. Burden 
Although there is no express enactment of this rule, either [J]”ia7)d/ 
in the statute of 1540 or in the Conveyancing Act, there c***!! 
be no doubt of its existence. It was expressly sta-i d in 
Spencer^ s Case and has been treated as law ever since. 

It even seems, that the assignee of part of a leasehold interest 
will be liable, at least to a certain extent, in respect of 
breaches committed by the person in whom the other part 
is vested *. This liability is technically expressed by saying, 
that ‘ the burden of covenants runs with the land.^ 

It is obvious then, that whenever an action is brought upon Contimi- 
a covenant coilbained in a lease, two questions have to be rights and 
answered before the action can be allowed to proceed. In the **“^^*^'^**'»* 
first place, we have to ask — is the plaintiff entitled to sue? 
and, in the second — is the defendant liable ? And an afifirma- 
tive answer can only be given in either case on one of two 
grounds. Either the party in question must have been an 
actual party to the covenant, or he must have been owner 
of the reversion or the term at the time when the breach 
was committed*. In other words, there must have been 
privity of contract or privi^ of estate. Thib is so clear in Assign«**B. 
the case of assignees, that the matter needs no argument. 

A right or a liability which accrues to A as an incident of 

an estate, can only be created while the estate exists in A 

But, in strictness, a right or liability arising directly out of Original 

covenant, is limited only by the words of the covenant. And 

« 

' 3a Hen. Till. c. 34. 

* Simpsaa v. (Myton (1838) 4 Bing. N, C. at p. 758. 

• (1583) 5 R®P« at fo. 16 b. 

* Stewnaon v. Jxunbard (i8oa) a East. 575. 

» Martyn v. WiUiama (1857) i H. & N. 817. 

• It can, of course, be e^orced afterwards. Hadey v. King (1835) ^ Or. 

M. & B. 18. 
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as covenants in a lease are usually absolute^ i. e. not limited 
to the continuance of the interests of the parties, the original 
parties ought to retain their rights and liabilities during the 
whole of the term. But the true rule, as resulting from 
the cases, appears to be, that whilst an interest in the premises 
is essential to the enforcement of a right arising out of a 
covenant annexed to the land, it is not essential to a liability y 
provided only that there be privity of contract between the 
parties. Thus, a lessor or a lessee who has parted with all 
his interest in the premises, will not be allowed to sue for 
a subsequent breach of covenants annexed to the land, because 
he has sustained no damage But a lessor or a lessee who 
is sued upon a breach of covenant occurring after he has 
parted with his interest will be liable, if the plaintiff still 
Jjord St. retains an interest A useful provision of Lord St. Leonards* 
^onanis however, enacts that the personal representatives of a 
lessee, after providing for any existing or known claims under 
the lease, and assigning the lease to a purchaser, may proceed 
to distribute the residuary personal estate of the deceased, 
without being personally liable in respect of any subsequent 
claim under the lease. But the rights of the lessor and his 
successors against the lessee’s estate are expressly reserved. 
Surrender. One special instance of assignment remains to be dealt 
with, viz. the surrender of a limited interest to the owner 
of the immediate reversion with a view to the extinguishment, 
or, as it is called, ^ merger * of the former. In strict theory, 
merger takes place by operation of law, independently of the 
intention of the parties. But in fact, as we shall see, equitable 
doctrines, now binding on all courts, have considerably modified 
this theory. 

The form of a surrender is determined by the nature of the 
interest surrendered. If this interest be a socage estate, 

‘ Hidta V. Jk/wning (1696) i Ld. Raymond 99. This was an action by 
a lessee against his assignee. Bat the reasoning would hold equally in 
actions by a lessor who has assignod his reversion. 

* Baynton v. Morgan (1888) 21 Q. B. D. 101. 

* 22 & 23 Viot. (1859) 35* § 37* 
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a deed will be required ; so also if it be a term of years which 
can only be validly created by deed But if it be a term 
which can be created by word of mouth or mere writing, 
or if it be a copyhold interest, the surrender may be, and, 
in the latter case, usually is, by word of mouth A surrender 
made by deed is a conveyance within the meaning of the 
Conveyancing Act®; and, if appropriate terms be employed, 
the usual covenants for title by the surrenderor N-ili be 
implied. 

As we have said, the normal effect of a surrender is, to 
merge the surrendered interest in the immediate reversion. 
This merger was occasionally attended with inconvenient and 
unforeseen results. For example, if a sub-term had been 
granted out of the surrendered term, the merger of the latter 
would have destroyed the reversion on the sub-term and, con- 
sequently, all those remedies against the holder of the sub- term 
which could only be exercised by a reversioner. To remedy 
this inconvenience, the Act to Amend the Law of lien] 
Property ^ provided that, when the reversion on a lease of 
any tenements or hereditaments of any tenure should, after 
October i, 1845, be surrendered or merge, the estate which 
should, as against the tenant under the lease, confer the 
next vested right to the same tenements or hereditaments, 
should, for the purpose of preserving the incidents and 


^ 8 & 9 Viet. (1845) <*• § 3 * wording of tho suction is almost 

unintelligible. It says that * a surrender in writing . . . shall also bo void 
at Law, unless made by deed.’ But what of a surrender by word of mouth ? 
Probably, that would be hold void both at Law and in Equity (thougli tlic 
Statute of Frauds does not say so), wliile the written surrender might 
have an equitable value. 

* The actual surrender is generally preceded by a covenant to surrender, 
which contains tho covenants for title (or their statutory equivalents) and 
any special terms ndating to tho transaction. Such a covonaut is a 
conveyance within the meaning of the Conveyancing Act, 1881. Sec 
§ 3 (V). 

® Oddly enough, tho section (2 (v)) does not mention a * surrender,* but 
only a covenant to surrender. A surwnder would, however, clearly be 
included in the phrase ‘ other assurance.' 

* 8 & 9 Viet. (1845) c- § 9 * ® similar protection to contingent 

remainders, contained in the preceding section, see ante, p. 105. 
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obligations of such surrendered reversion^ be deemed the 
reversion expectant on the same lease. It will be noticed^ 
that the section covers the cases of merger arising from pure 
operation of law^ as well as those brought about by the act 
of the parties. Thus^ suppose A, seised in fee^ to make 
a lease for ninety-nine years to his eldest son JS, who sub- 
demises for twenty-one years to C A dies intestate, leaving 
B his heir at law. It is conceived that, despite the Land 
Transfer Act the reversion on C^s lease would be extinguished 
as soon as A^^ personal representatives handed over the estate 
to B. But the Act of 1845 would now make A^^ estate 
(vested in 7 ?) the reversion on C^s lease. 

Courts of Equity, however, went very much farther than 

this in restraining the operation of merger. And indeed, even 

at strict Law, merger will not take place in certain cases — e. g. 

where an estate tail and the immediate reversion in fee simple 

become vested in the same person, the estate tail will not 

merge, and a base fee will not merge, but enlarge, on becoming 

vested in the owner of the reversion And Mr. Justice Fry, 

in Chambers v. Kingham seems to have thought that there 

was no merger, even at Law, if the smaller estate and the 

reversion were held in different rights, e. g. a lease as executor 

and the reversion as beneficial owner. Certainly in such 

a case there is no merger in Equity Moreover, Equity long 

ago declared, that where the smaller estate was held on trust, 

or where the junction had been produced by fraud, there 

would be no merger And, finally, it has been laid down 

in recent cases that where it is to the advantage of the 

party in whom the two estates are vested that there should 

be no merger, then, in Equity, there will be none. It must 

\ 

' 60 & 61 Yiot. (1897) c. 65. §§ 1, 2. 

* Staffovd'a Case (1609) 8 R©P- 73 *> ; 3 & 4 Will. IV. (1833) c. 74. $ 39. 

® (1878) to Oh. I). 743. See Bracebridge v. Cook (1572) Plowd. at p. 418. 

* Be BadeJ-ife, 1892, x Gh. at p. 231. 

^ Danby v. Danby (1675) Ca. temp. Finch 220. 

* Snow V. Boycott, 1892, 3 Ch. no; Barry Railway Co. v. Wimbome (1897) 
76 L. T. 489. See aleo lAqaidaiion Co. v. WiUoughby, 1896, z Gh. 726. 
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be remembered, that the Judicature Act expressly provided' 
that^ after November i, 1875, there should be no merger 'by 
operation of Law only of any estate the beneficial interest 
in which would not be deemed to be merged or extinguished 
in Equity.' In spite of the ambiguous wording of this clause^ 
it seems to have been held to cover cases, in which the alleged 
merger arose by act of the parties, e. g. conveyance^. We 
may therefore lay it down, that there will now be no r^. rger, 
either at Law or in Equity, and whether the union arises by 
legal devolution or by act of the parties, in the following 
cases, viz. : — 

(i) Where the interests are held in different rights, 

(ii) Where the union was procured by fraud, 

(iii) Where it is to the benefit of the person in whom the 
interests are united that they shall be kept distinct, 

(iv) Where the smaller interest is an estate tail or a 
base fee. 

36 & 37 Viet. c. 66. § 35 (4). * Snmv v. Boycott, 189a, 3 Ch. no. 



CHAPTER XXI. 

RELEASE, CONFIRMATION, EXCHANGE, AND PARTITION. 

Release. A RELEASE, though now a comparatively unimportant 
instrument, was at one time, as may be inferred from the 
length at which it is treated of in Littleton and Coke, in very 
frequent use. This fact seems to have been largely due to 
the extreme importance attributed to seisin by the old common 
law and, it may be added, to the apparent facility with which 
seisin could be acquired and lost. If a man had been dmeised^ 
or had never obtained seisin of land in which he claimed 
an estate, he was not deemed to have any interest, but only, 
as it was called, a mere right. So far was this doctrine carried, 
that, as we have seen the lessee for years, who never, as 
such, obtained eeisin, was, unless he entered and took actual 
possession, deemed to have no estate, but merely a contractual 
intereese termini. 

To extin- Apparently, it was the policy of the law to encourage the 

Sglft. ^ abandonment of rights of this description ; and it is easy to 
imagine the motives which dictated such a policy. Accord- 
ingly, we find it laid down by Littleton^*^ that any Release of 
rights to a person having a freehold in the land, even though 
the latter be merely a disseisor, will avail to extinguish the 
rights of the relessor It is stated by Coke, and generally 

* Ante, pp. 77-8. * Co. Litt. 265 b. 

’ A release to a disseisee (person disseised) was not effeoiuaL ib. 967 a. 
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accepted as kw, that an express Release must be by deed \ 

But there are, as he points out, several ways by which an 
implied Release can be efEected, e. g. if the obligee on a bond 
make the obligor his executor. It is not easy to see how, at ^ 
the present day, a similar Release could come about in respect 
of a right to land 2; and it is probable that, on equitable 
gn^ounds, such a Release would not be allowed to operate. On 
the other hand, it is probable that a merely written B ' !<‘ise 
would have effect given to it as an equitable defence, provided 
that it satisfied the requirement of a Consideration, essential to 
every simple contract. 

But, in addition to the Release which operates merely to To onlarf^r* 
extinguish a right, there are Releases which have the effect of 
conveyances, i. e^ which transfer actual interests in land. The 
distinguishing mart of such conveyances at the common law 
was, that they operated without livery of seisin. They were 
therefore applicable only in two classes of transactions, viz. 
where the relessce was in possession, and where the interest 
intended to be conveyed lay in grant, not in livery. The 
typical and most important cases of the former class were the 
Release by which a lessor conveyed his reversion to his tenant 
for years (the ‘ Common Law Lease and Release ^), and the 
similar conveyance by which a bargainor for years under the 
Statute of Uses conveyed to his bargainee (the ^ Lease and 
Release under the Statute of Uses In both these cases, the 
relessee was in legal possession ; in the first by actual entry 
under the demise, in the second by force of the express words 
of the Statute of Uses^. There was, therefore, no necessity 
for transferring seisin by formal livery to the relessce, who 

therefore acquired the reversion by mere force of the deed 

• 

> Co. Litt. 264 b. The mysterious clause at the ond of $ 9 of the 8 & 9 
Viet. (1845) c. 106, looks as though the original draft intended to includ(= 
a release in the operative part of the section. But the iiitontion was not 
carried out. 

® The cases given by Coke (264 b) imply the ‘tortious operation of 
a feoffment,* now abolished by 8 & 9 Viet. (1845) c. 106. $ 4. 

» 27 Hen. VIII. (1535) c. 10. * ib. % 1. 
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of Release And^ of course, the same reasoning applied^ with 
even greater force^ if the relessee were a freehold tenant in 
possession. But the Release ' to enlarge the estate ^ (as it was 
technically called) was quite capable of operating when the 
relessee was not in possession^ e.g. where there had been 
a feoffment to A for life^ remainder to B for life^ remainder to 
C in fee. Here C could release to B, C’s interest being a 
remainder, which lay in grant And, of course, such a pro- 
Privity. ■ ceeding is equally possible at the present day. As in the 
converse case of a surrender, however, it is necessary that 
there should be ^ privity ^ between the interest of the relessor 
and that of the relessee, i. e. that there should be no inter- 
vening estate to prevent the union Thus, if A convey to 
B for life, and B lease for years to 6", who enters, and then A 
release to C, this Release is void, because there is no privity 
between A and C. The precise nature of this necessary privity 
was at one time a matter of dispute ; it being a moot question 
in Littleton’s day, whether a feoffee to uses could release to 
lloloHHe <0 his cestui que use. The better opinion seems to have been 
ww! * could, although there was, of course, no real tenure 

between them, and the interest of the cestui que use was 
protected only in Equity^. It is usual now for a trustee 
to convey in the ordinary way to his cestui que trust ; but, on 
the strength of the opinion of Littleton, which was adopted 
by Coke *, it is probable that a Release would suffice for the 
purpose. A tenant at will can take a Release of the reversion 
from his lessor; but a so-called tenant on sufferance cannot 
take a Release of the reversion, from the person entitled to eject 
him The conveyancing character of a Release 'to enlarge 

the estate ^ is evidenced by the rule, that such a Release, if it 

1 

^ Co. Litt. 970 a. And it seems that this would be so, even if the 
tenant hful been actually disseised, ib. 968 a. 

* ib. 970 a. • ib. 973 a. * ib. 971 a. 

' ib. 971 a. 

* ib. 970 b, 971 a. If the relessee were a disseisor, and not merely 
a tenant on sufferance, ho could, of course, take a Release ^ to extinguish 
the right.’ 



Chap. XXI. 


CONUBMATION. 


347 


is desired that an estate of inheritance shall pass by it, must 
contain the appropriate words K 

There is a third type of Release, known as the Release ^to To pass 
pass the estate,^ which is used only in the case of co-ownership, 
where the ^privity’ is of enjoyment, rather than of estate. 

Thus, co-parceners and joint-tenants can convey by Release 
to one another ; and no words of inheritance are necessary to 
convey all the interest of the relessor*. But tenants in 
common cannot convey to one another by Release It is said 
that the orthodox words of an express Release are — ^remise, 
relax, and quit claim 

Coke defines a Confirmation as ^a conveyance of an estate Confirni:*- 
or right in whereby a voidable estate is made sure and 
unavoidable, or whereby a particular estate is encreased®.^ 

The latter part of the definition reminds us strongly of 
a Release, to which, in fact, a Confirmation bears many 
striking resemblances. Thus, for example, a Confirmation 
can be used to convey the right of the disseisee to the 
disseisor ; in the case of a mere right it requires no words of 
inheritance ; a Confirmation to a husband of his wife^s life 
estate would give him an estate for his own life in remainder 
upon hers, in the same way as a Release without words of 
inheritance would have done®; and a Confirmation which 
operates to enlarge the estate requires privity, as in the case of 
a Release On the other hand, where a Confirmation operates 
merely to confirm a voidable estate, e. g. where a tenant for 
life leases for a term of years, and the lessee’s interest, which 
is, of course, liable to be determined by the death of the 
tenant for life, is confirmed by the reversioner, there need be 
no privity of estate ®. And it would appear that a Confirmation 
which is intended, not* merely to validate, but to enlarge an 
estate, will require to use appropriate words, marking out the 

^ Co. Litt. 273 b, 274 b. • ib. 273 b. * ib. 2cx> b. 

* ib. 264 b. * ib. 295 b. 

* ib. 299 a. Queryy would it have this effect since the passing of the 
Married Women’s Property Acts ? 

^ Co. Litt. 296 a, 300 a. 


* ib. 296 a, 308 a. 
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extent of the enlargement But the main difference between 
a Confirmation and a Release seems to be^ that the former is 
not presumed to be intended to operate at the expense of the 
confirmor^s estate, unless such an intention is clearly shown \ 
Thus, if the owner of a rent charge confirm the estate of the 
terre-tenant, he is not deemed to have given up his rent 
charge^. The appropriate words of a Confirmation ara 
^ ratify, approve, and confirm and it is assumed in the books 
that it can only be made by deed. The effect of a Confirma- 
tion may, however, be obtained in many cases by mere conduct, 
owing to the operation of the doctrine of estoj)pel Thus, if 
the person entitled to avoid a voidable lease accept rent from 
the tenant, with full knowledge of the circumstances, he will 
not be allowed afterwards to eject the tenant, even though 
there has been no formal Confirmation of the latter’s estate, 
rliange. An Exchange is a form of conveyance now little used, 
except in the case of advowsons or benefices As a common 
law conveyance, it was subject to several then remarkable 
features. In the first place, it was the only private conveyance 
by which freeholds in possession could be transferred without 
livery of seisin ®. It was even said that, if both the estates to 
be exchanged lay in the same county, a mere oral agreement 
to exchange, followed by entry, was sufficient to effect the 
transfer; but if the lands were in different counties, a deed 
was necessary And now, by virtue of the combined effect 
of the Statute of Frauds ® and the Act to Amend the Law of 
Real Property every Exchange of interests in lands must be 

* Co. Litt. 299 b. * ib. 297 a, 307 b. ® ib. 305 a. 

* ib. 352. For the subject of estoppels in pais, see Smith, Leading Cases 
(loth ed.), vol. ii. pp. 808-823. 

” It is, however, clearly coniemplatod by Hie Settled Land Act, 1882 
(45 & 46 Viet. c. 38), § 3 (iii). 

* Co. Litt. 50 a. 

ib. 50 b. An exchange of things which lay in grant always inquired 
a deed. 

•• 29 Car. II. (1677) c. 3. § 3, The ^exchange’ is not specifically 
mentioned. 

* 8 & 9 Viet. (1845' § 3* Exception is made of an exchange of 

copyholds. 
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by deed. It is necessary to the effectiveness of an Exchange, 
that both parties should enter upon their respective acquisitions 
during their joint lives ^ ; and the interests of both must be 
equal in legal intendment, though not, necessarily, in pecuniary 
value. Thus, an estate for years cannot be exchanged for an 
estate for life, nor a copyhold interest for a socage fee But 
an incorporeal hereditament may be exchanged for a corporeal 
hereditament, provided the interests in each case be similar in 
extent \ And a tenancy in tail after possibility is deemed, 
for the purposes of Exchange, to be equal to an estate for life^ 
Formerly an Exchange implied a condition and a warranty : 
so that, if either party were threatened with ejectment from 
his newly acquired lands, by defect of title arising prior to the 
Exchange, or as it was called, 'title paramount,^ be could 
vouch the other to warranty. And, if he were defeated, he 
could recover his original tenement®. This right passed to 
the heirs of the exchanging parties, but not to their assigns 
By the Act to Amend the Law of Real Property*^ it was, 
however, provided, that an Exchange should no longer imply 
any condition in law ; and the doctrine of warranty has long 
been obsolete®. Apparently the word 'exchange,*' by which 
alone a transaction having the peculiar qualities of an Exchange 
can be validly effected never implied any covenant ; but the 

^ Co. Litt, 50 b. 

* The Settled Land Act, i88a (45 & 46 Yict. c. 38), $ 3 (iii), empowers 
the exchange of settled land for * other land,’ and it lias been suggested 
that this expression (defined by reference to § a (10) (i) ) authorizes the 
exchange of socage interests against copyholds or leaseholds. 

» Co. Litt. 50 b. * ib. a8 a. 

* ib. 173 b. Bustard * 8 Case (1603) 4 Hep. lai. 

* Buafard*s Case, at fo. lai b. 

^ 8 & 9 Viet. (1845) c. 106. $ 4. 

* Query, if it has been actually abolished? The two statutes of 1833 
(3 & 4 Will. IV, c. 37. § 39, and c. 74. $ 14) deprived it of much of its 
virtue ; but the warranty, as distinct from the special remedies for it, is 
not expressly done away with. 

* Co. Litt. 51 b. 

If the Exchange contained, as it usually did, the word ‘ grant,* cove- 
nants for title would be implied before the Act of 1845 (8 A 9 Viet, 
c. 106. S 4). 
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definition of a conveyance in the Conveyancing Act, i 88 i is 
wide enough to include an Exchange, and there seems to be 
no reason why, under the provisions of that statute, covenants^ 
for title should not be implied in an Exchange, by the use of 
the proper forms. 

By a Partition is intended a division of the interests of co- 
owners into severalty. In dealing with the subject we must 
distinguish two matters, which are apt to create confusion if 
treated together. These are (i) the right to partition, (2) the 
methods of partition when the right is established. 

(i) TAe right to partition. This branch of the subject is 
easily disposed of. By the common law, only parceners, i. e. 
those who became co-owners hy inheritance^ were entitled to 
insist on partition And so strictly was this rule observed, 
that if a parcener married and had issue bom, whereby her 
husband obtained tenancy by the Curtesy, he could not, after 
her death, insist on partition against the will of his co- 
parcener ^ But, by a statute of the year 1539S joint- 
tenants and tenants in common of inheritance, and, by a 
statute of the following year joint-tenants for lives or years, 
were given the right to insist upon partition. Apparently, 
tenants by entireties could never compel partition; because 
the wife's rights by survivorship could not be barred 
(a) The methods of 'partition. Where partition is effected by 
mutual agreement, the parties convey or release to one another 
in any manner suitable to the interests conveyed. The ortho- 
dox rule is, that joint-tenants convey by B.elease, tenants in 
common by Grant, and parceners either by Belease or by 

^ 44 & 45 Viet. c. 41. § 2 (v). 

* Co. Litt. 174 b. There appears to have been some little doubt about 
the point when Fitzherbert was compiling hiB^Nalura Brevium (of. 138 A). 
But it is stated as unquestioned law in the preambles to the statutes of 
Hen. VIIL 

> Co. lAtt. 174 b. * 31 Hen. VIII. c. i. § 2. 

* 32 Hen. Vm. c. 32. $ x. 

* The reference to partition of husband and wife in Fitzherbert (Nai. Breo. 
X39 E) eyidentlj alludes to oases in whioh husband and wife are joint- 
tenants or tenants in common. 
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Grant ^ The precise method of allotting the respective shares 
may be any which the parties choose to adopt ; and the pic- 
ituresque examples given by Littleton^ are quoted by way. of 
illustration only. But the remedies open to a co-owner Compul- 
desirous of partition against his co-owners who refuse, have 
varied considerably at different times. At the common law^ Writ of 
the remedy was the writ de partition e facienda^y sometimes 
called participatione facienda by which the sheriff was bidden 
to assign equal parts to the various parceners on the oaths 
of twelve men. The return of this writ, under the seals of 
the sheriff and the inquest, constituted the title of the par- 
ceners to their respective several shares. 

Apparently, the process of partition by the sheriff's jury Commis- 
did not work very satisfactorily in all cases ; for, towards the Chancery, 
end of the Middle Ages, we observe the gradual introduction 
of a new process of compulsory partition, by means of a Com- 
mission issued by the Chancellor in the exercise of his equit- 
able jurisdiction. Mr. Spence, in his well-known book, 
places the introduction of the new practice in or near the 
reign of Elizabeth®. But we have instructive hints of its 
advent at a much earlier date. There is, for example, a 
petition of the middle of the fifteenth century, addressed to 
the Chancellor by an equitable joint-tenant, praying the court 
to ^ make partition of the said lands and tenements ®,’ there 
being then no remedy for joint-tenants at common law"^. 

And Fitzherbert’s Natura Brevium (printed in 1534) says 
expressly that ^partition may be made in the Chancery, 
where one of the co-parceners is in ward to the King It 

^ Co. Litt. 200 b. Before 1845 it was feoflinent instead of Grant. 

* ib. 165 b-167 a. • ib. 167 a. 

* ib. 163 a, 31 Hen. VIIL (1539) c. i. § 2. 

^ E^itaUe Jumdictim of the Court qf Chanceryj i. p. 654. 

* Seileet Cases in Charuiery (Seld. Soc. vol. x), p. 131 (ann. 1432-1443). 

’ The statutes of Hen. VIII. were, of course, much later. But it is 
important to notice that Fitzherbert {Nod, Brev. 138 A) suggests that the 
common law writ once lay for all co-owners (‘ without de haereditate *). 

* Nat Brev. 138 0 . This kind of partition seems to have been aboli^ed 
by the la Oar. II. c. 24 (1660). 



# 


Defects of 
Chancery 
partition. 


Modern 
Partit ion 
Acta. 


352 MODERN LAND LAW. PartH. 

seems likely^ then, that the Commission in Chancery, like so 
many other equitable remedies, was first introdueed for 
exceptional cases, and afterwards generalized. At any rate; « 
it at length so completely superseded the common law rem^y, 
that the latter was abolished in the year 1833, without nf 
substitute being provided ^ 

But the partition by Chancery Commission, though doubt- 
less more efficacious than either the purely voluntary partition 
or the common law writ, yet shared thC weaknesses of both 
its rivals. On the one hand, it could only direct a physical 
division of the lands, even where, as in the famous case of 
the suit for partition of the Coldbath, the result of the 
division was materially to reduce the value of the property 
On the other hand, it resembled the voluntary partition 
described by Coke in that, in all probability^, a partition 
directed by Chancery could be set aside on the petition of 
any parcener who had been under disability when the decree 
was made \ Moreover, even the confirmation by the Court 
of the certificate of the Commissioners only affected equitable 
rights^*; in order to convey the leg^l title, the parties had 
to execute mutual conveyances, which added to the un- 
certainty and the expense. 

There was, therefore, ample opportunity for legislation on 
the subject. And, accordingly, in the year 1868®, the first 
of the modem Partition Acts was passed, which, having been 
amended by a later statute of the year 1876 now regulates 
the remedies of persons seeking to realize interests in land 

> 3 & 4 Will. IV. c. 27. § 36. 

• Warner v. Baynes (1750) Ambler, 589 ; Turner v. Morgan (1803) 8 Ves. Jr. 
143. A rent might be awarded for ‘ owelty * (equality) of partition ; but 
tlmt was a very unsatisfactory remedy. 

’ At least, if any misdealing could be proved. 

* For the proceedings under ^ decree for partition on the eve of the 
Judicature Acts, see Daniell, Practice of (he High Court of Chancery (5th ed.), 
i. 1019-1028. 

* See the judgement of Lord Bedesdale in Whaley v. Dawson (1805) 2 Sch. 
k Lefroy, 367. This was a suit to set aside a partition, but probably one 
made without suit. 

• 31 & 32 Viet. c. 4a ^ 39 & 40 Viet. c. 17. 
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vested in them as co-owners. By virtue of these Acts^ any 
person who would, under the older law, have been entitled to 
'•bring a suit for partition may bring an action asking for^lo ^ ^ 
of the property and distribution of the proceeds under partition, 
tibe direction of the court The action of the court in 
dealing^ with such a request is governed by the following 
rules : — 

(i) If, for any reason, the court thinks a sale would bo 
more beneficial than siTj^rtition, it may order it 

(ii) If parties interested io the extent of one-half of the 
property request it, the court must order it, unless it sees good 
reason to the contrary \ 

(iii) If any party requests a sale, the court may order it, 
unless the other parties, or some of them, will buy him out at 
a valuation 

These alternatives appear to have caused some difficulty in 
interpretation ; but they are not really inconsistent. When 
the case comes before the court, the Judge is entitled to look 
at all the facts, and to say, of his own motion, that there shall 
be a sale. It is true that a request by one of the parties is 
a necessary precedent to this exercise of discretion ; but this 
requirement merely ensures that a sale shall not be directed 
against the unanimous wish of the parties. If the court does 
not take a decided view on the subject, then it is open to 
parties representing a moiety of the property to demand 
a sale ; and, unless the court sees good reason to the contrary, 
a sale will be ordered ®. In other words, whenever one half 
of the interests demand a sale, the onus of showing that a sale 
would be improper rests upon the proprietors of the other 

* That is, virtually, any Iverson legally or equitably (Waite v. BingUy 
(x88a) 21 Gh. D. 674) entitled to an uadiyided interest in poeaeasion 
(Evans v. Bagahaw (1870) 5 Ch. 343). 

* 31 & 32 Viet. (i868) c. 40. $ 3 ; 39 & 40 Viet. (1876) c. 17. $ 7. 

* 31 & 32 Vick (1868) c. 40. 53. * ib. § 4. • ib. § 5. 

* WThere the court thought that the property could be easily divided, 
and that the request for a sale arose from spite, it refused a sale demanded 
by the owner of a moiety (Saxton v. Bartley (1879) 48 L. J. Gh. 5x9). 

A a 
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interests. Finally^ if any party requests a sale, the conrt^ 
though *in jits own independent judgement it would not have 
decided to order a sale^ may yet do so, unless the other partiei^ 
interested, or some of them, will undertake to purchase ihe 
share of the party requesting a sale. But, of course, it will 
be much less difficult to persuade the court to withhold an 
order for sale in this case than in the last ^ ; although, even 
if the undertaking to purchase be given, the court may order 
a sale if it is absolutely convinced that it would be for the 
benefit of all parties On the other hand, the party claiming 
a sale is not bound to accept the offer of his opponents to buy 
his share at a valuation 

The Partition Acts of 1868 and 1876 also contain a number 
of very useful provisions upon the subjeet of absent co-owners, 
and shares vested in persons under disability. But these 
provisions belong rather to Chancery practice than to Land 
Law^. It may be remarked, however, that, with the 
consent of the parties whose interests will remain un- 
divided, there may be a partition, pro tanto only, of the 
shares of those who desire partition®. And it has been 
quite recently laid down, that the absolute right of a co-owner 
to partition, in cases in which the provisions of the Partition 
Acts are inapplicable, is still beyond question®. Finally, 
it may be noted, as a point of importance in the Law of 
Descent, that a partition does not constitute the parties to 
it ' purchasers,’ or, in the language of Coke ' make a degree/ 
The parties are in as of their former estates. 

* Etc/Mirifeon v. Feary (1888) 39 Ch. D. 45. 

* Pitt ▼. Jones (1880) 5 App. Ca. 659. 

* W&liarns ▼. Oarnes (1875) L. B. 10 Ch. App. 204. 

* By § 34 (3) of the Judicature Act, 1873^(36 & 37 Viet. c. 66), ‘ causes 
and matters for the partition or sale of real estates ’ are assigned to the 
Chancery Division. 

* Richardson v. Feary (1888) 39 Ch. D. 45. 

* e. g. when the subject-matter is a party wall ; Mayfair. Property Co, v. 
JeSmston^ 1B94, x Ch. 508. 

* Co. Litt. 973 b. Coke seems to have thought that the case would be 
otherwise with co>parcener8 if one released to the other ; presumably on 
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It is perhaps necessary^ in enumerating modes of alienation^ Dis- 
to allude to Disclaimer^ although it might very well be said 
•that a Disclaimer does not affect an alienation^ but prevents 
ah alienation taking effect. It appears to be both law and No man 
common sense, that a man should not be compelled to accept toTSe^au 
a conveyance against his will. On the other hand, an indue- 
tive process of reasoning, based on tolerably wide experience, will, 
has led to the conclusion that, in the vast majority of ca^o^, PreHump- 
men do not refuse to accept conveyances. And so the point favour of 
has remained to some extent, in an obscurity from which we 
may perhaps safely draw the following principles : — 

(i) Thai a conveyance of an interest in land will he ji^esumed 
to have been accepted by the person in whose favour it was made^ 
even though he had no knowledge of the fact of the conveyance. 

This point was discussed in Baher^s and Butler^ s Case^, 
but it was not necessary to the decision. It was, however, 
necessary in Smith v. Wheeler where the owner of a term v. 

. Wheeler, 

in an advowson had conveyed it by way of trust to the 
defendant and another, by a conveyance of which they were not 
aware until after his death. After executing the conveyance, 
the settlor was attainted of treason, the settled property being 
treated as a forfeiture by the Crown, and granted to the 
plaintiff. But the Court of King^s Bench supported the 
settlement, though Chief Justice Hale alone seems to have 
seen the weak point of the defendant’s case. The decision in 
Smith V. Wheeler has since been followed, in the case of goods, 

by Siggers v. Bvans where a debtor assigned property by BiggwR v. 

Emns. 


the ground that the relessee would acquire an interest which he had not 
before. But the rule that partition (even voluntary) does not alter the 
course of descent, is now accepted. Doe v. Dixon (1836) 5 Ad. k E. 834 ; 
Ghallis, Real Property (2nd ed. 3 , p. 343. 

^ (1591) 3 Kep* 25 «• 

* (1671) I Ventris, xa8. The point was elaborately argued by the 

learned reporter (then a Justice of the Common Pleas) in the somewhat 
later case ot Thompson v. Leach 2 Ventris, 198) against the opinion 

of the majority of the court, and his view was ultimately confirmed by 
the House of Lords. 

* (1855) 5 E. & B. 367. 


A a 2 
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a conveyance, which the jury found to be hona fide, to a creditor 
who had, at the time, no notice of his intention. 

(ii) The person in whose favour the cotivepance is made mayf 
on becoming aware of it, rfuse to accept it j and no special form 
of refusal is essential. 

About the first part of this statement there has never been 
any doubt, except, perhaps, with regard to inheritance. It 
has been said that nothing short of actual conveyance will 
get rid of an estate which comes to a man by descent. 
But it will be impossible, since the passing of the Land 
Transfer Act, 1897 to contend that a man may inherit an 
estate against his will. 

But at one time there was a theory that to an effectual 
Disclaimer a deed, or as it was sometimes said, a record, was 
necessary This extreme strictness, founded, no doubt, on 
feudal dislike to uncertainty of seisin, may now be considered 
as obsolete. It has been laid down in recent cases, that there 
may be good Disclaimer by conduct alone, though doubtless 
it is better that a deed should be executed 
The special powers of disclaimer belonging to a trustee 
in bankruptcy have been previously discussed^. They are 
exercised by a simple writing, which expresses the desire 
of the trustee to disclaim the property specified. If the 
leave of the court is not obtained, notice of intention to 
disclaim must be given to the parties interested ^ The 
Disclaimer is fil<^ with the rest of the bankruptcy proceedings. 

> 60 & 61 Viet. (1897) c. 65. § r. 

* BuOei't <$• Bakovs Case (1591) 3 Kep. fo. 96 b. 

’ Stacey v. Mph (1833) 1 My. & K. 195 ; BirchaU v. AOtton (1889) 40 Oh. D. 
at p. 439. If a Disclaimer is really intended, care should bo taken not to 
use any words which imply an acceptance of the ratate ; NiSoton v. Worih- 
vmrth (1818) a Swanst. 365. * 

* Ante, pp. 953-3. 

* Bankruptcy Buies, 1690, No. 69, and forms 119 A and 119 B. 



CHAPTER XXIL 

DISENTAILING ASSURANCE AND DEED 
ACKNOWLEDGED. 

These are two special forms of statutory conveyance, which 
have superseded the old fictitious lawsuits of Fine and Re- 
covery. They were introduced by statute in the year 1833 \ 
and derive their validity wholly from the terms of the statute. 

The Disentailing Assurance is used for the purpose of enabling 
a tenant in tail to convey an estate in fee simple ; the Deed 
Acknowledged to enable a married woman to convey such 
interests in land as are vested in her, but are not deemed to 
be her separate property. The powers of a tenant in tail, and 
the circumstances which regulate the character of the property 
of a married woman, have been previously discussed. In this 
chapter we have but to see how the rules of law are applied 
in conveyancing. 

A disentailing assurance must be a deed, and it must be Disen- 
enrolled within six months of its execution in the Central 
Office of the Supreme Court \ In form it follows an assurance, 
with similar objects, of land of which the assurer is seised in 
fee simple ; but, to take effect under the Fines and Recoveries 
Act, it must be absolute, not a mere contract .to convey 
at a future date^. iftie terms of the 7th section of the 
Conveyancing Act, 1881 with regard to the implication 
of covenants for title, cover a disentailing assurance. 

* 3 & 4 Will. rv. c. 74. 

a ib. 40, 41 ; 4a & 43 Viet. (1879) c. 78. § 5. 

» 3 & 4 WiU. IV. (1833) c. 74. § 40. * 44 & 45 Viet 0. 41. 
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But it has been pointed out that the successful operation 
of Fine and a Common Recovery depended entirely on the 
connivance of the actual tenant in possession. The Act ofe^ 
1833, the object of which was not to alter the law, but merely 
to simplify the procedure, retains this rule, by providing that 
a tenant in tail in remainder, who attempts to disentail without 
the consent of the ' protector of the settlement,^ shall create 
only a base fee But the ^protector of the settlement^ need 
not necessarily be the person in actual possession of the land. 
For the Act empowers the person creating the estate tail in 
remainder to appoint any number of persons ^ not exceeding 
three, to be ^ protectors of the settlement,^ and even to give 
them or any one else a power of appointing their successors 
by deed*. If no such special ^ protector^ is appointed, the 
owner of the first existing life estate, even though not in 
actual possession of the land, is the protector^; and his 
office continues, notwithstanding alienation or incumbrance of 
his interest ®. The consent of the protector to a disentailing 
assurance, which may be given either in the assurance itself 
or in a distinct deed previously enrolled is absolutely at the 
protector^s discretion, and can neither be compelled nor for- 
bidden on equitable grounds by the court ®. A base fee 
created by a tenant in tail in remainder may, with the 
concurrence of the protector, if any,, or without such con- 
currence if there is no protector, be enlarged by him, or 
by any person who, but for the creation of the base fee, 
would have been actual tenant in tail into a fee simple. If 
a married woman is protector of a settlement, her consent 
may be given without acknowledgement, by enrolled deed, in 

* Ante, p. 34. * 3 & 4 Will. IV. c. 74. $ 34. ® ib. $ 3a. 

* Such an appointment must be enrolled* in the same way as a dis- 
entailing assurance ; ib. § 46. 

* ib. $ aa. Life estate includes an estate for years determinable on 
lives, "and an estate by the curtesy arising out of the estate tail or 
any person’s interest limited by the settlement. 

* ib. $ aa. ^ ib. $§ 4^-46. * ib. $ 37. 

* ib. §§ 19 and 35. A covenant to enlarge a base fee can be enforced ; 
Banks v. SmaU (1887) 36 Ch. D. 716. 
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the same way as that of a feme sole ^ But if her protector- 
ship arises by virtue of an estate^ then, unless the estate 
•is her separate property, her husband must join in the 
consent 

The provisions of the Act of 1833 extend to copyholds* Co^^- 
with a few modifications. Where there is a custom to 
entail, the copyhold tenant in tail can disentail by surrender 
(if his estate is legal), or by surrender or deed (if his inter<' 3 ‘«. 
is merely equitable) A memorandum of the surrender, or 
the deed, is entered upon the Court Rolls ; and no further 
enrolment is necessary The consent of the protector may, 
in the case of a surrender, be given by word of mouth or by 
deed; if the disentailing assurance is effected by deed, the 
protector must consent in the same or by a distinct deed, 
which latter must be entered on the Court Rolls, as must 
also a memorandum of a verbal consent to a surrender''*. 

A disentailing assurance duly executed under the Act will Effect of 
bar, not only estates limited subsequently to the estate tail, tailing 
but even interests limited in defeasance of the estate tail assuraiKM 

A Deed Acknowledged is now only required in the rare D©<»d 
cases in which a woman desires to alienate an interest in land ledged. 
which is not her separate property. What these cases are, 
we have previously considered*^. A deed acknowledged is 
a deed which has been executed by a married woman with 
her husband’s consent and as to her execution whereof she 
has been subsequently examined®, apart from her husband, 
by a Judge Master in Chancery, or a special or perpetual 
Commissioner for the purpose of seeing that she thoroughly 
understands the purport of the deed, and freely enters into 

» 3 & 4 Will. IV. (1833) c. 74. § 45. 

* ib. § 24. The section ifoys ‘ settled ' to her separate use. But, pre- 
sumably, her statutory separate estate would be included. 

» ib. § 50. * ib. § 54» 

* ib. §§ 51-53. • Milbarike v. Vane, 1893, 3 Ch. 79. 

^ Ante, pp. 282-6. • 3 & 4 WiU. IV. (1833) c. 74. § 77. 

* ib. §§ 79, 

Including a county court judge ; 51 & 5^ V*®** 43i § *®4- 

“ 45 A 46 Viet, (i88a) c. 39. $ 7. 
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it. If the examination be satisfactory^ the married woman 
* acknowledges ^ the deed^ which is then binding upon her^ 
notwithstanding her coverture. Such an instrument is effectual^ * 
not only to dispose of actual interests^ but also to release or 
extinguish any power which a married woman may have in 
regard to any land But it is not applicable to any legal 
estate in copyholds of which^ before the Act^ a married woman 
could dispose by surrender into the hands of the lord If 
a married woman attempts to dispose of an equitable interest 
in copyholds by surrender, she must be separately examined 
by the person taking the surrender A disentailing assurance 
executed by a married woman does not require acknowledge- 
ment 

When a deed is acknowledged by a married woman, the 
person taking the acknowledgement signs a memorandum of 
the fact on the deed. Formerly he signed also on a separate 
certificate, which latter, duly verified by affidavit, was filed 
among the records in the Central Office of the Supreme Court 
of Judicature But the certificate is no longer necessary®. 

^ 3 & 4 Will. IV. (1833) c. 74. § 77. » ib. 

^ ib. $ 90. Tho Act evidently regards separate examination as part of 
the normal conveyance by surrender of a married woman’s legal estate in 
copyholds. 

* ib. § 73. ® 42 & 43 Viet. (1879) c- 78. § 5* 

* 45 & 46 Viet. (1882) c. 39. § 7. 



CHAPTER XXIII. 

DEVISE. 

The power of testamentary disposition of interests in land^ Power of 
though now, happily, consolidated and all but uniform, comes, 
historically, from many sources. Whatever may have been 
the law in earlier times, it is quite clear that, from the end 
of the thirteenth century, when the common law assumed 
definite shape, it was a generally accepted principle that 
knight-service and socage estates could not pass by Will, 
unless they could be brought within the terms of a special 
local custom Terms of years, retaining in this respect their 
originally contractual character, always passed to the personal 
representatives of the lessee, and, so soon as the binding 
character of a Will of personalty was recognized, could be, 
in effect, disposed of by testament. Although direct devises 
of copyholds were not recognized, until the beginning of the 
present century in the absence of a special custom to that 
effect ; yet the practice of surrendering copyhold tenements to 
the uses of the surrenderor’s Will was so universally recognized, 
that, in some of the later cases, the judges expressed con- 
siderable doubt as to the validity of a custom which should 
negative the existence of such a right \ 

* ‘ Where by the common laws of this realm, lands, tenements, and 
hereditaments be not devisable by testament’ (37 Hen. Ylll. (1535) 
c. 10 pr.). 

* 55 Geo. III. (1815) c. 193. 

* See the cases discussed in Doe v. Thompson (1845) 7 Q. B. 897, where 
Lord Denman speaks of the * all but universal deviseability of copyhold 
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The first substantial breach in the common law was made 
in the year 1540^ when the pressure consequent upon the 
interpretation of the Statute of Uses ^ compelled the Legisla- 
ture, by the Statute of Wills \ to sanction the devise of two- 
thirds of a testator^s knight-service lands, and of all his socage 
lands, by last Will and testament in writing. The Act for 
the Abolition of Military Tenures by converting all knight- 
service lands into common socage, virtually rendered all fee 
simple interests deviseable ; and the Statute of Frauds ^ 
by requiring the attestation of three witnesses to a devise 
of lands, still further simplified the law on the subject of 
testamentary dispositions. But the final step in this direction 
has been the Wills Act of 1837®, which, though in name 
only an amending statute, practically contains almost the 
whole law on the subject of testamentary dispositions. This 
law may be arranged under the following heads : — 

(i) Testamentary capacity. The Act of 1837 recognized 
only two exceptions to the general power of testamentary 
disposition conferred by it viz. infants and married women *. 
With regard to infants, it is sufficient to say that the 
absolute incapacity of making a Will, imposed on an infant 
by the Wills Act, remains untouched at the present day. An 
infant cannot even appoint by Will in exercise of a power, or 
nominate a guardian under the statute of 1660^. But, as 
regards married women, their testamentary capacity was left 

land by surrender to the use of the Will.’ But section 3 of the statute 
of 1815 seems to contemplate cases in which there is no right of testa- 
mentary surrender. 

^ 37 Hen. VIII. (1535) o. 10. 

^ 3a Hen. VIIL (1540) c. i. This statute was amended by the 34 A 35 
Hen. VIII. (i54a>3) c. 5. The two Acts are probably the best instances 
of Tudor verbosity on the statute-book. ' 

’ Z3 Gar. II. (1660) c. 94. 

* 99 Gar. II. (1677) e. 3. § 5* 

* 7 Win. IV. A 1 Viet. 0. 96. • ib. % 3. 

» ib. $ 7. 

* ib. § 8. It is clear, however, that there are other eoroeptions, e. g. 
lunatics and convicts. 

* 19 Gar. II. e. 94. {'8. 
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by the statute where it was before ; and thus, subject to the 
statutory restriction of the Act of 1542 \ they were able, as 
the doctrine of the separate use developed, to extend their 
power of disposing by Will of their equitable interests in 
land until the Married Women^s Property Acts gave them, 
as we have seen®, unfettered power of testamentary disposition 
over their separate property. 

(ii) Form of testament. Every testamentary document must Form, 
be in writing, signed at the foot or end thereof* by the Writing, 
testator, or by some person by his direction and in his 
presence. There must be present at the signing two or Signatui*0. 
more witnesses, to whom, if the testator does not actually Attosta- 
sign the Will himself, he must acknowledge his signature. 

Finally, each witness must ^attest and subscribe* the Will 
in the presence of the testator (though not necessarily in 
the presence of the other)®. No special form of attestation is 
necessary, but every prudent practitioner will adopt a form 
which shows that the requirements of the Act have been 
complied with,* for, upon sight of such a form, the officials 
of the Probate Division will usually dispense with the formal 
proof of due execution 

It is no objection to the validity of an attestation, that the Witnesses, 
attesting witness is interested in the establishment of the Will, 
e. g. as legatee, creditor, or executor ; and the fact that an 
attesting witness subsequently becomes incompetent to be 
admitted as a witness, to prove the execution thereof, is no 
bar to its establishment ®. But gifts to an attesting witness, 

^ 34 & 35 Hen. VIIL c. 5. § 14. 

* FetHplace v. Gorges (1789) i Vea. 46 ; HaU v. Waterhouse (1865) 5 Gift 64. 

’ Ante, p. 285. 

* This provision has been elaborately explained by the 15 & 16 Viet. 

(185a) c. 24. • 

® 7 Will. IV. & I Viet. (1837) c. a6. § 9. 

* Of course the oath of the exeeutor or administrator will identify the 
Will as that of the testator. 

^ 7 Will. IV. & I Viet. (1837) c. 26. §§ iS-i?. This most important change 
in the law was introduced by the 25 Geo. II. (1753) incorporated 

into the Wills Act of 1837. 

* 7 Will. IV. & I Viet. (1837) c. 26. § 14. 
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or to a person who is^ at the time of the execution of the 
Will the husband or wife of an attesting witness, are void 
To the rules of form prescribed by the Act, the only 
exceptions are in the cases of soldiers on actual military service, 
and mariners at sea These persons are expressly empowered 
to make Wills of personalty as they might have done before 
the Act, that is to say, virtually, by means of any document 
or even words of mouth which unequivocally express their 
intention It seems to have been held, that even the express 
words of the 7th section of the Wills Act do not prevent the 
Will of a mariner under the age of twenty-one from receiving 
probate®. But the Navy and Marines (Wills) Act, 1865'^, 
places substantial restrictions on the power of petty and non- 
commissioned officers, ordinary seamen and marines, being in 
Her Majesty^s service, to make irregular Wills. And, even 
when the testator is not in the Royal Navy, the Board of 
Trade is empowered, by the Merchant Shipping Act, 1894 ®, 
to refuse payment of moneys in its hands, belonging to the 
deceased, to persons claiming under an irregular Will alleged 
to have been executed by him. 

(iii) Bj^ect of a duly executed Will. The effect of a duly 
executed Will is to pass, provided apt language be used, all 
property, including contingent, executory, and other future 
interests, and rights of entry, which would, but for the Will, 
have devolved upon the heir at law or customary heir of the 
testator or of his ancestor, or upon the testator^s personal 
representative The Wills Act expressly includes estates 


^ 2%orpe V. Bestwkk (1881) 6 Q. B. D. 311, 

* 7 Will. IV. k I Viet. (1837) c. 26. § 15. » ib. $ ii, 

* And it would seem that there are now no special requirements as to 
attestation of nuncupative Wills ; the Statute of Frauds (29 Oar. II. (1677) 
c* 3* § 19) the Act for the Better Advancement of Justice (4 Anne 
(1705) c. 16. § 14) having been, to that extent, repealed by the Statute 
Law Revision Act, 1879 (42 § 43 Viet. c. 59). 

* For the details of this subject, see Ilieobald, Law qf WiUs (4th ed.) 

pp. 51-6. • In the Goods qf Jlf^lfurdo (1867) i P. & B. 540. 

T a8 & 29 Viet. c. 72. • 57 & 58 Viet. c. 60. $ 177. 

* 7 Will. IV. & X Viet. (1837) e. 26. § 3; including the possibility of 
reverter on a conditional fee (Fmberton v. Bamssj 1899, i Oh. 544). 
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pur auter me and copyhold interests^ even though the latter 
have not been surrendered to the use of the Will, or the 
testator has not been admitted tenant of them upon the court 
rolls But the Act does not release the persons claiming 
under a devise of copyholds, from payment of the fines and 
duties, which would have been claimable, if the devise had 
taken place with the old formalities^; and the Will must 
be entered upon the court rolls 

An important alteration in the effect of a devise of socage Land 
interests has, however, been effected by the Land Transfer Xct]!' 1^97. 
Act, 1897 By that statute it is provided, that where real 
estate (other than copyholds) is vested in any person, without 
a right in any other person to take by survivorship, it shall, 
on his death after December 31, 1897, notwithstanding any 
testamentary disposition, pass to his personal representative 
or representatives for the time being. This enactment, which 
places socage interests on the same footing as chattels real 
and terms of years in lands, is not intended to affect the 
beneficial interest in the lands devised®, but it will make 
substantial alterations in the legal title. In the first place, 
the devisee will no longer take direct from the testator, but 
will only be able to make a good title after a transfer from 
the personal representative, which may be either by ^ assent ^ 
or conveyance, according as the land is or is not upon the 
Land Register ®. In the second, the personal representatives 
(or even one or some of them, with the authority of the court) 
will have power to sell the lands for payment of the testator's 
debts; and a purchaser from them will not be bound to 
inquire as to the application of the purchase money In 
the third place, a Will which deals with socage interests only 
• 

^ 7 Will. IV. & I Viet. (1837) c. 26. § 3. 

* ib. § 4. » ib. § 5. 

* 60 & 61 Viet. 0. 65. $ I. This principle had already been introduced, 
for trust and mortgage estates, by section 30 of the Conveyancing Act, 
z88i (44 & 45 Viet. c. 41). 

* 60 & 61 Viet, (1897) c. 65. $ 2 (3). • ib. § 3. 

^ Ee Whistler (1887) 35 Ch. D. 561. 
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will be entitled to probate^ and tbe probate will form an 
essential item in the title of the purchaser. And^ in the event 
of the death intestate of a person in whom a socage interest 
descendible to heirs is vested^ the heir at law will have an 
equal right with the next of kin to receive a grant of letters 
of administration \ 

It was one of the most important alterations introduced by 
the Wills Act, 1837 that the Will should, as to both real and 
personal estate, speak from the death of the testator. This 
had always been the rule with regard to personalty ; but the 
old idea, generated by the practice prior to the Statute of 
Uses, that a Will was really a document declaring uses upon 
an existing seisin, had never wholly died out; and, as a con- 
sequence, real estate acquired after the execution of the Will 
could not pass by it. For the Statute of Uses could only 
operate, if at all, as from the time of the declaration of the use. 
But now the ambulatory character of a Will is complete, so 
far as property is concerned ; the last doubt upon the subject 
having been removed by the Married Women’s Property Act, 
1893 ^ which has been held to be retrospective 
(iv) Cmidruction of a Will. It is obvious that, in a work 
like the present, no detailed account can be given, of the in- 
numerable questions which have arisen, or may arise, upon the 
construction of Wills. Their possibilities are limited only by 
the possibilities of language ; and the possibilities of language 
are infinite. The bulky works which have from time to time 
appeared on the special subject of Wills, are largely occupied 
with discussing questions of construction^; and to them 
the reader must be referred for an elaborate discussion 
of the topic. Moreover, such questions belong mainly 

' Land Transfer Act, 1897 (60 & 61 Viet. c. 65), § 2 (4). 

* 7 Will. IV. ft 1 Viet. c. 26. $ 24. s 56 ft 57 Viet. 0. 63. $ 3. 

* WylisV. 1895, 2 Ch. 116. 

* e.g. 28 of Mr. Jarman's 51 chapters ( 7 rt 2 Z 8 , 4th ed.), and 23 of 
Mr. Theobald’s 52, appear to be mainly eoneemed with questions of 
construction. There is an excellent summiuy of these rules in the 51st 
chapter of Mr, Jarman’s book. 
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to the litigious rather than the conveyancing side of the 
subject. 

But there are certain leading rules on the subject of the Statutory 
construction of well-known phrases, which have been laid*^”^^®* 
down by the Wills Act itself, and which therefore require 
special notice. They may be summarized as follows ; — 

(a) A renduary devise of real estate will include the property Residuary 
intended to he passed by a specific devise which^ for any reasc a, 
has failed to take effect \ 

It is the practice for every well-drawn Will to contain a 
clause, disposing of all the property of the testator not 
specially appropriated by any other part of the Will. Such 
a clause is almost essential to prevent a partial intestacy ; for 
it is impossible for a man, even in extremis^ to foresee what 
will be the exact state of his property at the time of his 
death, and the most disastrous results have followed from its 
omission. In the case of personalty, it has never been doubted, 
but that such a residuary disposition would carry property 
which the testator had attempted, but ineffectually, to dispose 
of by special bequest *. But the view taken of the character 
of devises of real estate, did not permit of the application of 
the doctrine to them. Accordingly if, prior to the Act®, a 
testator had devised a fee simple to Ay and made a residuary 
devise in favour of J?, and A had predeceased the testator 
(whereby the devise to him lapsed), the fee simple devised to 
A would not have been included in the residuary devise to i?, 
but would have gone to the testator’s heir as undisposed of. 

The Wills Act, in effect, assimilates the rules in the two 
cases. 

(j3) A general devise of ‘ land ’ will include freehold, leaseholdy 
cmd copyhold interest^; and a general devise or bequest of real 
or personal estate will include real or personal estate over which 

‘ 7 Will. IV. & I Viet. (1837) c. 26. § 25. 

* Cambridge ▼. Hone (1802) 8 Ves. Jr. at p. 25. 

* It must carefully be remembered that the Wills Act of 1837 only 
applies to the cases of Wills made after the ist Jan., 2838, or subsequently 
republished. 
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latter can he duly exercised by Will K 

As the law stood before the Wills Act, a devise of * land ^ 
would only pass leasehold and copyhold interests if, when he 
made his Will, the testator had no freeholds to which the 
devise could apply The latter part of the rule is due to the 
conviction, that where a man has a general power of appoint- 
ment over property, i. e. a power which he may exercise in 
favour of any one that he likes, he is apt to regard it and 
speak of it as his own. This rule may, in suitable cases, be 
also applied to property which the testator can only appoint 
to members of a special class 

Woi-ds of (y) A devise of real estate to a person without words of limita- 
limitation. whole of the testators interest 

This is one of the most conspicuous instances of the so- 
called ^ favourable^ construction of Wills. A limitation of 
a freehold interest by act inter vivos without words of limita- 
tion would, of course, only pass a life estate. It was for some 
time doubted whether, if there was an attempt to limit a 
subsequent gift over, the section would operate; but it has 
been very recently decided®, that, if the intention to make 
an absolute gift to the first devisee be clear, directions as to 
subsequent disposal will be treated as surplusage. 

Failure of (b) In every devise or bequest^ the words ^die without issued 
issue. j without leaving issue/ and ^ have no issue/ will be construed 
to mean a failure of issue in the lifetime or at the death of the 
person referred to, and not a remoter failure of issue ®. Before 
the passing of the Act, the interpretation to be put upon such 
phrases was somewhat uncertain ; but, on the whole, the 
Courts leant towards the view, that they imported 'an in- 

« 

^ 7 Will. IV. & I Viet. (1837) c. a6. §§ 96 and 97. 

* JRom t. BatUett (1631) Cro. Car. 993. 

* Be MUner, 1889, x Ch. 563, 

* 7 Will. IV. & I Viet. (1837) e. 96, § 98. 

* Re Jones, 1898, z Ch. 438. Here the gift over applied to < such parts 
of my estate as (the devisee) shall not have disposed of.' 

* 7 Will. IV. & I Viet. (1837) c. a6. $ 99. 
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definite failure of issue. Such a construction, of course, 
rendered many limitations void for perpetuity ; and there 
9 can be no doubt that the new statutory interpretation is, 
on the whole/ beneficial. It will also be remembered that, by 
the operation of the Conveyancing Act, 1882, an executory 
limitation over on failure of issue is rendered still more 
precarious, by the rule that attainment of the age of twenty- 
one, by any of the issue referred to, makes the subseqir^.ot 
limitation void 

(e) A devue of real estate to a trusf^ee or executor will give Devise to 

ft trustoo 

him the whole interest of the testator ^ unless a definite smaller 
estate be given him, either exjiressly or by wiplication'^ , This 
section might seem to be a mere repetition of section 28, 
but for the consideration, that the purposes for which a 
devise in trust was given might possibly raise a presumption 
in favour of a more limited interest. The Act does not mean 
to prohibit the devise of a smaller interest, even by implica- 
tion ; but the implication must be clear. And it is expressly 
provided by a later clause that where the purposes of the 
trust may exceed the duration of the lifetime of a beneficiary, 
the devise shall be construed to pass the whole interest of 
the testator. The operation of the two sections is to do away 
with devises of uncertain duration. 

It should be very carefully remembered that all the above 
rales of construction (except, perhaps, the last) only operate 
‘ unless a contrary intention shall appear by the Will.^ 

(v) Lapse of testamentary dispositions. As a general rule Lapse, 
the death, during the lifetime of the testator, of any of the 
objects of his bounty, produces an absolute failure, or ^ lapse, ^ 
of the provisions of the Will, so far as that person is concerned. 

But there are three exceptions to this rule : — 

(a) A devise in tail (or in quasi-tail) to a person who dies Devise in 
in the testator s lifetime, leaving issue capable of inheriting 
under the entail, and who survive the testator 

^ Conveyancing Act, 1882 (45 & 46 Viet. c. 39), § 10. 

* 7 Will. IV. & I Viet. (,1837) c. 26. § 30. ■ ib. § 31. * ib. § 32. 

B b 
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(/3) A gift (whether of realty or personalty) to a child or 
other issue of the testator, who dies in the latter’s lifetime, 
leaving issue who survive the testator 

In both these cases, the devise or bequest will take effect 
as if the original devisee or legatee had died immediately after 
the testator. But the result of this rule will not be the same 
in both cases. As a man cannot bar an estate tail by his 
Will, and as he cannot, of course, in any way bar an estate 
tail which is not vested in him, his issue will, in the first case, 
necessarily inherit the estate tail. In the second, however, 
the gift may pass by the Will of the original devisee or legatee, 
if it is wide enough to include the property. For such Will, 
as to the property comprised in it, speaks from the death of 
the original devisee which, ex hypoihen^ has taken place just 
after that of the original testator. The working out of this 
elaborate fiction occasionally gives rise to curious problems 

(y) Where there is a gift to a charity which comes to an 
end after the testator^s death, but before payment, the gift 
does not lapse, but goes to the Crown to be used cy-pres \ 

This is not, of course, a true exception to the rule; for 
there can be no genuine lapse unless the donee predeceases the 
testator. But it has been suggested (at present without success) 
that the doctrine might be extended, to cover cases in which 
the charity had come to an end before the testator’s death 

It must be understood, in all cases, that it is the beneficial 
donee whose death causes a lapse. A devise will never lapse 
for want of a trustee The death of one or more of joint- 

^ 7 Will. IV. & I Viet. (1837) c. 26. § 33. It has been held that the 
issue which survives the testator need not be living at the death of the 
original devisee (In the goods qf Jane Parker (i860) i Sw. & Tr. 523). But 
the case was not aigued, and the decision seems to override the plain 
words of the section. * 

* ib. § 24. 

^ See, for example, the case of Jones v. Sender (z88i) 19 Ch. D. 612. 

* SUmn y. Hepburn^ ^ lands may now be devised to 

a charity, the rule is very important. 

* Rymer v. StansJieldj 1895, i Ch. 19. 

* Elliot V. Davenport (1705) 2 Vern. 521. The decision of the M. B. was 
not overruled on that point. 
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tenants under a devise^ in the lifetime of the testator, will not 
prevent the others taking by survivorship ^ ; but the death of 
a tenant in common under a devise, in the testator^s lifetime, 
causes a lapse of his share 

(vi) Revocation, of a Will. The Wills Act of 1837 made Kevoea- 
substantial alteration in the law affecting the revocation of 
Wills. By its terms, the following four circumstances alone 
operate as revocations; and any one of them is by i^^iif 
sufficient for the purpose. 

(a) Marriage of the testator y whether followed or not by the MarriiiRe. 
birth of issue The only exception to this rule is the case of 
a Will made in exercise of a power of appointment, where the 
property thereby appointed would not, in default of appoint- 
ment, have gone to the testator^s real or personal represen- 
tatives. 

{0) A sulsequent Will or codicil duly executed For the Subse- 
purposes of English law, it may be observed, there is no wfn 
difference between a Will and a codicil so far as formalities 
are concerned®. But a revocation by subsequent Will or 
codicil only operates to the extent which is necessary to give 
effect to the terms of the later document ®, 

(y) A writing^ executed as a Willy and declaring an intention Writing 

of ri^vofu- 

to revoke tion. 

(8) A destruction of the Will animo revocandi, either hy the I)ostru<*- 
testatory or hy some person in his jrresence and hy his direction ®. o/umo 
It is necessary to notice that, under this head, the statute 
prescribes always a concurrence of two acts, one mental, the 
other physical. The mental act, the intention to revoke, 
must always be that of the testator ; and, if it be not there, 

* MorUy v. Bird (1798) 3 Ves. Jr. 639. 

* Windus V. Windm (1856) 6 De G. M. & G. 549. 

® 7 Will. IV. & I Viet. (1837) c. a6. § 18. 

^ ib. § 20. ” ib. % I. 

* Re WUcocky 1898, r Ch. 95. But a revocation executed under a mis- 
taken apprehension as to its effects will, nevertheless, operate {Collins v. 

ElsUmOy 1893, P. i). 

’ 7 Will. IV. & X Viet. (1837) c. 36. § 20. » ib. 

B b a 
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there can be no revocation by destruction ^ The physical act 
may be that of the testator^ or of any person directed by him ; 
but^ in the latter case^ the direction must be carried out in 
the testator^s presence. Thus neither {a) intention to revoke 
without destruction nor {b) destruction without intention to 
revoke ^ nor {c) intention accompanied by destruction out of 
the testator^s presence or without his direction^, will be 
sufficient. 

And it is expressly provided by the Wills Act, that the 
following facts shall not effect a revocation : — 

(a) Any alteration of circumstances, which might raise a 
presumption of intention®; 

()3) Any obliteration, alteration, or interlineation in a Will, 
not being duly executed as a testamentary document, except 
so far as such alteration prevents the original meaning being 
apparent ® ; 

(y) Any subsequent dealing with the property comprised, in the 
Will, except so far as the same shall have ceased to be alien- 
able by the testator at the time of his decease 

A Will, once duly revoked, cannot be revived by any act 
short of re-execution with due formalities, or of the execution 
of a codicil showing an intention to revive the Will. And, 
when there has been a partial revocation, followed by a total 
revocation, and that again by a revival, the revival will not 
operate to revive the part first revoked, unless an intention 
to the contrary be shown*. 

Finally, it may be pointed out, that the general iTile is, that 
a Will of land must conform to the requirements of the law 
in force in the place in ^ich the land is situate *, and that 

* WXfA V. MiUvjard (1889) 15 P. D. 20. 

* Stephens v. TapreU (1840) a Curt. 458. * 

* Brunt V. Brunt (1873) L. B. 3 P. & M. 37. 

* In tfie goods of Dadds (1857) Dea. & Sw. 390. 

* 7 Will, IV. Sl i Viet. (1837) a6. § 19. 

* ib. § ai. Alterations may be executed and attested, either in the 
margin or by a memorandum at the foot. 

^ ib. § 23. ” ib. § aa. 

* Including leaseholds {Duncan y. Dawson (1889) 41 Gh. D. 394). 
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a Will of j>ersoxialty must be in accordance with the law of 
the testator^s domicile at the time of his decease^. But a Will 
of personalty made outside the United Kingdom, by a British 
subject who dies after August 5, 1861, will be entitled to 
probate (or confirmation) in any part of the United Kingdom, 
if made according to the law of either {a) the place where it 
was executed, (i) the place where the testator was domiciled 
when it was executed, (r*) the place (being within Her Majc'*:^! ) s 
dominions) where the testator had his domicile of origin 
And a Will of personalty made within the United Kingdom 
by a British subject will be prima facie valid, if executed 
according to the law of the place where it is made^. A 
subsequent change of domicile will not invalidate a Will once 
duly made 

* Enohin v. Wylie (1862) 10 H. L. C. i. 

^ 24 & 25 Viet. c. 114. § I. ^ ib. § a. * ib. § 3. 



CHAPTER XXIV. 


MORTGAGE. 

Definition. A MOETGAGE may be defined as, a conveyance to secure the 
payment of money or money^s worth. For the purposes of 
this chapter, a mortgage means a conveyance of an interest in 
land having such an object. In the great majority of cases, 
the mortgage is intended to secure the repayment of money 
lent at the time when the mortgage is effected; but such 
a state of circumstances is not essential to the creation 
of a valid mortgage. A may be indebted to j 5 on a long 
course of commercial dealing, in a definite or unascertained 
sum, and may give to J? a mortgage upon his interest in land, 
to secure the payment of what shall ultimately be found due 
from him (i4). It is conceivable that such a mortgage might 
be objected to as ^ voluntary^ or ^preferential^ under the 
Bankruptcy Act; but, apart from such a contingency, it 
would be a perfectly valid mortgage, and would be treated by 
the Court as a security for payment of money, 
cjharacter It has long been a firmly established doctrine, that the 
nffact character of a transaction which is alleged to be a mortgage, 
of woiiis. jg Iq 1 j 0 gathered by the Court from a survey of the whole 
circumstances. The mere expressions of the parties, though 
of importance, will not outweigh the ihfluence of more cogent 
facts. The parties may call their transaction a sale with an 
option to repurchase, or a lease, or a speculation on each 
other^s lives, or anything else they please ; but if, on a view 
of the whole circumstances, the Court should take the view, 
that the real object of the transaction was to secure the 
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payment of money, the transaction will be treated as a 
mortgage. Thus, in the very recent case of Salt v. Marqtieas s^aty. 
of Nortlmmpton the eldest son of a peer had borrowed of an 
insurance company a sum of £10,000, and, to secure the®’”^^‘ 
advance, had mortgaged lands to which he was entitled as 
heir of entail according to Scots law. But, as this security 
would have been worthless in the event of the borrower 
predeceasing his father, the insurance company stipn^^ied 
that they should be allowed to insure against such a 
contingency to the extent of £34,500, the borrower paying, or 
agreeing to pay, the necessary premiums. The event happened, 
and the question arose, who was entitled to the balance of the 
policy money, after deduction of the amount of the loan and 
interest. It was admitted by the insurance company, that 
they could not call upon the borrower's representatives for 
payment of the loan, and also retain the policy money. But 
they claimed to treat the policy as belonging absolutely to them- 
selves. The House of Lords, however, confirming the decision 
of two other Courts, held that, although the borrower never 
had any legal interest in the jpolicy, although he had never 
actually paid premiums, and although, as a matter of fact, 
the insurance company had efEected the policy with itself^, 
yet the balance of the policy money, after repayment of the 
loan, belonged to the estate of the deceased borrower. In 
other words, the effecting of a policy by the lender at the 
borrower’s expense, was treated as a mortgage of the policy 
by the borrower. A stronger decision could not well be 
imagined®; and it must be deemed to have settled beyond 

^ 189a, A. C. I. 

* So that, apparently, the lender had to pay the borrower’s representa- 
tives a large sum of money out of its own funds. But this was because 
it acted in the dual capacity of lender and insurer. And, doubtless, its 
risk was largely covered by re-insurance. 

* The decision is strong, not merely on account of the circumstances of 
the case, but also on account of the attitude of the judges. Of the nine 
judges who heard the case, only two supported the contention of the 
insurance company ; and, of the majority, one eminent judge voted against 
his strongly expressed inclinations, holding the doctrine to be too clear 
to be overruled. 
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question the doctrine, that the character of a mortgage is to 
be determined by the whole ciitsumstances of the ease^ not 
merely by the expressions of the parties. 

The extreme importance of determining that a particular 
transaction falls into the category of mortgages^ arises from 
the faict^ that a long series of statutes and decisions has 
impressed upon every such transaction certain striking qualities^ 
which distinguish it from other legal transactions. Some of 
these qualities are particularly favourable to the borrower; 
others are impressed in the interest of the lender, or purchasers 
from him. But, whatever be their object, their results are so 
important, that it is essential to discover whether they are 
present in any given case. Foremost among them is the rule, 
from which, indeed, almost all other rules respecting mortgages 
have directly or indirectly arisen, that a mortgage cannot be 
made irredeemable, save by a. decree of the Court The firm 
establishment of this rule, which can be traced back into the 
sixteenth century has resulted in the corollary, that a 
moftgagm'y i.e. a person who. has conveyed an interest to 
secure the payment of money, retains, notwithstanding bis 
conveyance, an interest in the subject-matter of the mortgage, 
which can be treated by him for many purposes in the same 
manner as an actually existing estate. This is called the 
mortgagor's equity of redemjition ; and it has long been the 
policy of courts of Equity to convert the equity of redemption, 
originally a mere personal privilege, into a substantial objective 
interest. For a long time, courts of Law steadily refused to 
recognize the interest of the mortgagor, with the result, that 
mortgage cases gradually became the exclusive specialty of 
the Court of Chancery, which proceeded to elaborate a 
complicated doctrine on the subject. * The Chancery rules 
were definitely incorporated into the common law by the 

* This was expresslj laid down in Nevocomh v. Bonham (1683, i Yem. 7) 
by Lord Nottingham, who adopted the phrase — * once a mortgage, always 
a mortgage.’ 

^ See the fragmeniaiy reports of cases on Mortgages in Tothill, IVmisac- 
tUma <tfiha Court qf Chancery, p. 134, 
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Judicature Act, and must, therefore, be officially recognized 
by all branches of the Supreifie Court But obvious motives 
• of convenience have caused mortgage cases to be ^ specially 
assigned'’ to the Chancery Division and the break in the 
history of mortgage doctrines is, therefore, more apparent 
than real. 

It will be evident from this brief introduction to the subject, 
that every validly effected mortgage creates two dist‘ijet 
interests. The first of them is that of the mortgagee, or 
person to whom the conveyance for securing payment of 
money is made. The second is that of the mortgagor, or the 
person making the conveyance with a similar object. The 
first is deliberately created by the act of the parties, and is, 
subject to certain minor reservations, just what they choose to 
make it ; the second is a creature of Equity, arising without 
expressed intention of the parties, and governed for the most 
part by rules beyond their control. It will simplify matters 
if we deal first with the actual form of mortgages, and then, 
separately, with the respective, interests of the mortgagee 
and mortgagor. 

Form of a mortgage. It is now, as has been said, the almost Form of 
universal practice to effect a legal mortgage by an absolute 
conveyance to the mortgagee, followed by a personal covenant, 
contained in the mortgage deed, for reconveyance of the 
mortgaged premises, on payment of the principal and interest 
on a day fixed. The precise form of the conveyance, therefore, 
will depend upon the nature of the property to be conveyed, 
e. g. whether it is socage, leasehold, or copyhold, corporeal or 
incorporeal. In other words, a mortgage is only a sub-species 
of conveyance; and is, therefore, properly described in the 
Conveyancing Act, as a ^conveyance by way of 

mortgage®.' So clearly is this the case, that the Act 
contemplates the use of the same technical words as beneficial 
owner*), whether the conveyances be absolute (in the strictest 

* 36 & 37 Viet. (1873) c. 66. § a4. * ib. § 34 (3). 

» 44 & 45 Viet. c. 41. § 7 (e). 
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sense) or by way of mortgage ; and this notwithstanding that, 
as we shall see, the covenants implied against a mortgagor 
conveying ^as beneficial owner ^ are substantially different 
from those implied against an ordinary vendor. This rule is 
another striking illustration of the doctrine, that the character 
of a mortgage is to be determined by the whole circumstances 
of the case, not by the language of the parties. 

It might be assumed, then, that, to effect a mortgage, the 
conveyancer had merely to select the kind of conveyance 
applicable to the absolute alienation of the property to be 
mortgaged, adding to it, for formas sake, the usual proviso for 
redemption And this is true of most mortgages. But 
Mortgage there is one important exception. If a mortgagor offers as 
demUe. his security a leasehold interest, it may be prudent in the 
mortgagee's advisers to decline to accept a conveyance of the 
whole term, for such a course would render the mortgagee 
liable, by creating ^privity of estate^ between them, to the 
lessor, for breaches of covenant taking place while the term 
was vested in him (the mortgagee). It is usual, therefore, at 
any rate where the leasehold interest is subject to substantial 
liabilities, for the mortgage to be created by sub-demise ; that 
is, the mortgagor demises to the mortgagee the premises com- 
prised in his own lease, for the residue of his term, minm a few 
days. To this sub-demise no rent or covenants (other than 
the usual proviso for redemption) are annexed; and it is 
therefore of greater value to the mortgagee than a slightly 
longer term with substantial liabilities. And it is usually 
assumed that, nothwithstanding that such an arrangement 
technically creates the relation of landlord and tenant between 
mortgagor and mortgagee, none of the legal consequences 
attaching to that relationship would be allowed to affect the 

' If is conceived that there is no absolute necessity for tho insertion of 
the proviso for redemption. Anj other circumstance which indicated the 
character of the transaction would serve to make it a mortgage. But the 
clause is useful (a) as stamping unmistakeably the mortgage character 
of the transaction, (b) as fixing the date from which the statutory powers 
of sale and receivership can be exercised by the mortgagee. 
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mortgagee's interest K On the other hand^ the existence of 
the superior term in the mortgagor does, undoubtedly, con- 
stitute a danger to the mortgagee, despite the statutory 
provisions designed to protect sub-lessees. But this danger is, 
to a large extent, obviated by the practice of making the mort- 
gagor declare himself a trustee for the mortgagee of the 
reversion upon the sub-term, a practice which constitutes the 
mortgagee equitable owner of the reversion, and enables ^im 
to interfere to protect it from harm. Perhaps there Is a still 
more substantial protection in the fact, that the mortgagee 
invariably obtains the title-deeds of the mortgagor's interest. 

27ie intere&i of the mortgagee. Interest of 

The interest of the mortgagee is either legal or equitable, 
absolute or conditional, permanent or temporary, corporeal or 
incorporeal, in fee, for life, or for years, as the conveyance 
makes it. A mortgagor who has only an equitable interest 
cannot, and a mortgagor who has a legal interest need not, 
convey a legal interest to the mortgagee. But the typical 
mortgagee's interest is a legal one; and it will conduce to 
simplicity if we assume, for the present, that such is the 
case. We may afterwards consider the subject of equitable 
mortgages. 

The old forms of legal mortgages usually adopted the plan At c<>in- 
of conveying the interest to the mortgagee, upon a condition 
for re-entry or defeasance by the mortgagor, on payment of 
the mortgage money on a fixed day 2 , These conditions were 
strietly construed by courts of Law; and, upon the non- 
performance of the condition on the day named, the right of 
the mortgagor was absolutely gone. A court of Law had no 
power, if it had the wish, to help him. 

Still more inefifecthal was a court of Law, to restrain the 
powers of a legal mortgagee, when the change came in of 

^ Any attempt on the part of the mortgagor to impose liabilities on 
the mortgagee as lessee would, of course, defeat its own object, as the 
expenses of such liabilities would be a charge on the mortgaged property. 

But it is unlikely that the Court would even recognize their existence. 

^ Go. LItt. 205 a. 
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making mortgages by absolute conveyance, subject to a per- 
sonal covenant for reconveyance by the mortgagee^ on pay- 
ment of the mortgage money. By this plan, which, as we 
have said, is that now universally adopted, the mortgagor 
conveys the lands to the mortgagee as fully as though the 
intended transaction were an out and out sale, and gives the 
mortgagee an absolute interest. Subsequently, the mortgage 
document contains a personal covenant by the mortgagee that, 
upon payment of the mortgage money, he will reconvey the 
premises to the mortgagor. By the common law, such a 
transaction was an absolute conveyance, with a personal con- 
tract annexed to it ; and this contract could only be enforced 
in the ordinary way, viz. by an action for damages against 
the contracting party or his representatives. Even if the mort- 
gagee or his representatives remained owner of the premises, 
a court of Law could not compel him or them to reconvey’. 
If the mortgagee had sold the premises, the Court was equally 
powerless ; for such a covenant did not ^ run with the land ^ 
at Law, at any rate where the mortgagee’s interest was 

a freehold 2. 

But the weaknesses of the courts of Law were amply 
remedied by the Court of Chancery, which treated the cove- 
nant for reconveyance (or, as it is usually but not very 
correctly called, the ^ proviso for redemption not merely as 
a covenant running with the land, but as a substantial restric- 
tion upon the legal powers of a mortgagee. In the view of 
a court of Equity, the existence, express or implied, of the 
proviso for redemption, coloured the whole transaction, and 
made it something entirely different from that absolute con- 
veyance, as which the courts of Law persisted in treating it — 
made it, in fact, a mortgage. » 

^ In yery old law there seems to have been a writ (of Cbvsnant ReaC) 
which would have given the courts of common law power to order 
reconveyance. But the remedy disappeared long before the end of the 
Middle Ages (Fitzherbert, NaJt, Brw. 323 A). 

* If the mortgage had been by sub-demise, it would probably have run 
with the sub-term. 
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The result of this doctrine was twofold. In the first 
place^ all persons claiming under the mortgagee, whether by 
• purchase or descent, were bound by the existence of the 
proviso for redemption, which, owing to the equitable doctrine 
that time is not of the essence of a contract, except in special 
cases, could be enforced at any time by the mortgagor or his 
representatives. To this rule the only substantial exception 
was that of a purchaser for value, who had acquired the le':;r< i 
interest of the mortgagee without notice (express or implied) 
of the existence of the covenant for redemption. In such 
a case, the purchaser would be protected by the general rule 
which, in the equality of moral claims, prefers legal to equit- 
able interests. But, in the nature of things, it is very 
seldom that a purchaser can acquire from a mortgagee without 
notice of the equity of redemption. In the second place, the 
exercise of his legal powers of management and enjoyment 
by the mortgagee, was hampered at every turn by the haunt- 
ing shadow of the equity of redemption. If he took 
possession of the land (as, whore his interest was a present 
legal estate, he had a legal right to do) he had to manage 
the land, not only in his own interests, but in those of the 
mortgagor. If he granted a lease, it would not be valid 
after redemption. He would be restrained from committing 
Waste, except, perhaps, where his security was otherwise 
insufficient. It was, in fact, the great object of Equity to 
constitute the mortgagee in possession a trustee for the 
mortgagor; and, though this result was never technically 
achieved, and although there is at the present day a substan- 
tial difference between an actual trustee and a mortgagee, 
yet the latter undoubtedly occupies a quasi-fiduciary position, 
which renders him amenable to many of the liabilities of a 
trustee. 

So far, in fact, did Equity go in protecting the mortgagor. Special 
that mortgagees found it impossible to rely, for their ownmort-*^** 
security, upon the legal powers vested in them as owners 
of the mortgaged premises. Accordingly, the practice grew 
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in the seventeenth and eighteenth centuries^ of introducing 
into mortgages special covenants and powers^ designed for the 
protection, not of the mortgagor, but of the mortgagee. The • 
Court of Chancery at first regarded these clauses with a 
jealous eye, and always insisted upon the right to quash any 
of them, as inconsistent with the fundamental character of 
a mortgage^. But as it gradually dawned upon the con- 
sciousness of Chancery judges, that a mortgage was not 
necessarily a cover for oppression, and further, that neglect 
of the just claims of mortgagees only led to the imposition 
of harder terms upon borrowers, this jealousy was somewhat 
relaxed. And ultimately the Legislature, which had hitherto 
confined itself to the direct protection of debtors, began to 
confer upon mortgagees, as a matter of general right, those 
powers and protections which the latter had been seeking to 
acquire in special cases by express stipulation. The first 
attempt on a large scale in this direction seems to have been 
Lord Cranworth^s Act of 1860^, which, presumably, still 
affects all mortgages made by deed executed between August 27, 
1860^, and January i, 1882^ and which conferred upon 
every mortgagee under such a deed substantial statutory 
powers of sale, insurance, and appointment of a receiver, the 
exercise of which is unaffected by the existence of a proviso 
for redemption. But the powers conferred by Lord Cran- 
worth^s Act have been substantially enlarged, as respects 
mortgages created by deed executed after December 31, 1881, 
by the Conveyancing Act of that year, to which special 
attention must be devoted. 

By the Conveyancing Act of 1881 every mortg^agee by 
deed has, as incident to his estate, the following powers ; — 

t 

’ Hotoard v. Harris (1680) i Vem. 190. 

* 34 Yict. c. 38. §§ 11-24. There had been a hesitating attempt by 
the abortive Act of 1844 (7 & 8 Viet. c. 76), § 10. But this had been 
abolished by the 8 & 9 Viet. (1845) c. 106. 

'• 23 & 24 Viet (i860) c. 38. § 34. 

* The date of the coming into operation of the Conveyancing Act, z88i. 

* 44 & 45 Viet. c. 41. 
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(i) Sale. After the mortgage money has become due, the Sale, 
mortgagee may sell the mortgaged property in any way that 
^ he may think fit ; and a purchaser from him will not be 
bound to make any inquiry as to the regularity of the sale^. 

The mortgagee may convey the property so sold free from 
all incumbrances subsequent to his mortgage ; and his receipts 
and other incidental acts will be binding on the mortgagor, 
and upon subsequent incumbrancers If he chooses to pn \ 
ofE previous incumbrances, he can convey an absolutely un- 
incumbered interest to the purchaser 

As between himself and the mortgagor, however, the 
mortgagee must not exercise his statutory power of sale 
until one of three instances of default by the mortgagor has 
occurred, viz. : — 

(a) that the mortgage money has not been paid off for 
more than three months after notice, 

(jS) that interest is in arrear for two months, 

(y) that one of the mortgagor's provisions in the mortgage 
(other than the covenant for payment of principal and interest) 
has been broken 

A mortgagee who sells before such default has happened, 
will be personally responsible in damages to the mortgagor, 
and any one else damnified by the irregularity ® ; and, pro- 
bably, a purchaser who bought hmmng of the irregularity, 
would be liable to have his purchase set aside ®. As between 
the mortgagee and the mortgagor, the effect of a sale is to 
substitute the purchase money for the mortgaged property ; 
and the mortgagee will be under the same equitable liabilities 
with regard to the money, as he was previously with regard 
to the land 

' 44 & 45 Viet. (i88i) c. 41. §§ 19 (i), ai (a). * ib. § ai (i). 

* ib. § ai (3). At least, this is the view taken by Messrs. Wolstcnholme 
& Turner (Omveymwing Act, 3rd ed, p. 68). 

* 44 & 45 Viet. (i88i) c. 41. § ao. ® ib. § ai (a). 

® Jenkim v. Jmes (i860) a Gift 99- See also Sdwyn v. Qarfit (i888) 

38 Ch. D. 373. In both these cases the power of sale was aapress. 

’ 44 & 45 Viet. (Conveyancing Act, 1881) c. 41. §§ ai (3), aa (a). 
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Insurance, Insurance. A mortgagee may at any time insure against 
fire any insurable things forming part of the mortgaged pro- 
perty, and charge the expenses on the security. But the 
amount for which he may insure is limited to the sum fixed 
for that purpose by the mortgage deed, or, if there is no such 
provision, to two-thirds of the amount which it would cost to 
replace the insured things after total destruction And the 
power to insure cannot be exercised at all if one of the three 
following conditions exists : — 

fi) the mortgage declares that no insurance is required, 

(ii) an insurance is kept up by the mortgagor in accordance 
with the requirements of the mortgage, 

(iii) an insurance of the proper amount is voluntarily kept 
up by the mortgagor 

If a loss occurs, the mortgagee may either have the insur- 
ance money expended in restoring the premises, or paid towards 
the discharge of his mortgage money ®. 

Receiver. (3) Appointment of receiver. At any time after the mortgage 
money becomes due, the mortgagee may appoint a receiver, 
who is to be deemed the agent of the mortgagor*, and is 
to have full power to collect the rents and profits of the pro- 
perty and, after paying outgoings and charges having priority 
to the mortgagee's claim, to keep down the interest on the 
mortgage, but not to accumulate the surplus towards reduction 
of the principal. The surplus will go to the mortgagor or 
subsequent incumbrancers. A receiver appointed by the mort- 
gagee may be dismissed, and a new one appointed, at the 
mortgagee's pleasure ®. 

The exercise of the power of appointing a receiver is subject 

‘ 44 & 45 Viet. (Conveyancing Act, 1881) c. 41. § 23 (i). ■ ib. § 23 (2). 

* ib. § 23 (3) (4). It seems likely, on principle, that the mortgagee’s 
claim to control the insurance money only exists where the insurance has 
been effected, or at least continued, as the result of the mortgage. 

* The convenience of this rule (apart from obvious advantages to the 
mortgagee) is, that it enables the mortgagee to obtain most of the practical 
benefits of possession without its liabilities. 

^ Including a power of distress. 

* 44 & 45 Viet. (zS8i) c. 41. § 24. 
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to the same restrictions as to default^ on the part o£ the mort- 
gag^or, as the exercise of the power of sale 

Furthermore, a mortg-agee who has taken possession of the 
mortgaged premises, has the following additional statutory 
powers : — 

(4) To cut timher. The mortgagee in possession may not Timbor. 
only cut and sell timber from time to time, but may contract 

for the future cutting during a period not exceeding tw ive 
months. But he must not cut timber planted or left for 
shelter or ornament 

(5) To grant leases. A mortgagee not in possession could Leasing, 
not, before the Aet, and cannot now, create valid leases ; 
because he cannot directly confer possession upon the lessees. 

A mortgagee in possession before the Act could, independently 
of express stipulation, grant any leases he pleased ; but they 
would have been liable to be set aside on redemi)tion of the 
mortgage by the mortgagor, as inconsistent, in the view of 
Equity, with the nature of the moi*tgagee^s interest The Con- 
veyancing Act, 1881, enables a mortgagee in possession to grant 
occupation leases for periods not exceeding twenty-one years, 
and building leases for periods not exceeding ninety-nine, 
which will be binding on the mortgagor even after redemp- 
tion The Act contains numerous careful stipulations as to 
the character of the leases to be granted under this statutory 
power ; but they virtually amount only to this, that a mort- 
gagee exercising his power of leasing must act as a prudent 
administrator of his own property would do^. It must, of 
course, be understood, that the statutory power is intended 
to operate as between mortgagor and mortgagee only. A 
mortgagor cannot, by mortgaging his estate, confer upon his 
mortgagee a greater power to grant leases than he himself 
had ®. A mortgagee in possession is not bound to pay surplus 

^ 44 & 45 Viet. (1881) c. 41. § S34 (i). Ante, p. 383. * ib. § 19 (4) 

® Uangerford v. Clay (1722) 9 Mod. i. 

« 44 & 45 Viet. (1881) e. 41. § 18 (3). * See subsections ( 5 )~(i 5 )- 

• For example, the owner of a term of eighty years could not, by mort- 
gaging it, enable his moi*tgagee to lease for ninety-nine. 

c c 
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income to the mortgagor or subsequent incumbrancers; but 
may carry it to the credit of his principal claim, the amount 
of the latter being reduced by annual ‘rests 

It will thus be seen that mortgagees are provided by 
statute with very substantial powers to enable them to realize 
their securities. To such extent is this, indeed, the case, that 
the Conveyancing Act contemplates the adoption by convey- 
ancers of short forms of mortgages, which will dispense with 
the necessity for the repetition, not only of the covenants for 
title, but of the powers and provisoes formerly inserted for 
the protection of mortgagees But it should be remembered, 
that the statutory powers of the Act may be either extended 
or restricted at the option of the parties ; and so the interest 
of a legal mortgagee is still, despite the existence of statutory 
powers, just, as was previously said, what the parties choose 
to make it. 

Covenants With regard to covenants for title, it may be observed, that 
l»y a^mort- ^ mortgage by a person who is expressed to convey ‘ as bene- 
gagor. ficial owner (‘onfers upon the person to whom the conveyance 
is made, not merely the ordinary covenant rights of a pur- 
chaser for value, but absolute rights as against the mort- 
gagor and his representatives, that the mortgagor's title is 
what it is represented to be Furthermore, a mortgage of 
leaseholds, accompanied by similar expressions, implies an 
absolute covenant by the conveying party, to perform the 
covenants of the lease during the continuance of the security 
Where a mortgage is not made by deed, it is clear that 
neither the covenants for title, nor the statutory powers of 


^ Tkomeycro/t v. Crockett (1848) 2 H. L. C. 239! 

* For example, see Appendix B. 

^ Ante, p. 317. The statutory form sanctions the expression ^as 
mortgagor.' 

* Conveyancing Act, i88i (44 & 45 Viet. c. 41.) § 7 (C) (D). 

ib. (D). It should be noticed that a mortgage by sub-demise may 
imply covenants for title under the Conveyancing Act, such transaction 
not being ‘ a demise by way of lease at a rent ' (ib. § 7 (5)). 
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the mortgagee, can be held to be implied^. But, in the 
nature of things, a legal mortgage is hardly ever effected 
without deed. As regards socage and leasehold interests, 
a legal mortgage without deed would only be effectual to 
pass the legal estate, in the case of the brief interests excepted 
by the ist section of the Statute of Frauds ; and these have 
no mortgageable value. In the case of copyholds, although 
a mortgage might, strictly speaking, be made by oral ar- 
render, it is usual for this formal act to be preced*'»i by a 
covenant to surrender, which is not acted upon unless it is 
desired to enforce the security. It has been suggested that 
such a covenant to surrender would not constitute a moi*tgage 
by deed ; but it is submitted that it would confer upon the 
mortgagee the powers of section 19, though, possibly, it would 
not enable him to convey directly the legal estate. 

Finally, it should not be forgotten, that the mortgagee may Foro> 
prefer not to realize, but to accept his security in discharge of 
his claims against the mortgagor. According to the ex2)ress 
terms of the mortgage, he needs no assistance in carrying out 
this desire; for he is already legal and absolute owner of the 
premises. But it has long been the lirmly established doctrim* 
of Equity, that he cannot finally rid himself of the mortgagor's 
privilege of redemj)tion, until that j)rivilcge has been formally 
abolished by the Court. It is necessary, therefore, for a 
mortgagee who wishes to make himself absolute owner of 
the mortgaged premises, to commence an action in the 
Chancery Division, against the mortgagor and all other 
persons interested in the property, asking that an account- 
may be taken of what is due to him for principal, interest, and 
costs, and that, upon failure of the mortgagor to jiay this 
amount within a specijGed time (usually six months from the 
date of the Master^s certificate) they may be declared barred 

^ Conveyancing Act, 1881 (44 & 45 Viet. c. 41), §§ a (v\ 7 (A), 19 (i). 

It is a little doubtful if the leasing powers apply only to mortgagees by 
deed. But § 18 (14) favours the affirmative view. 

* Wolstenholme & Turner, Conveyancing Ads, 3rd ed. p. 67. 

C C a 
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for ever of all right of redemption. Ordinarily speakings this 
claim is a matter of right ^ ; but its exercise may be defeated 
by at least two contingencies : — 

(i) The offer of any person interested in the equity of 
redemption to pay off the mortgagee, at any time before the 
date finally fixed by the decree 

(ii) The decision of the Court, made upon the application 
of any party interested, to order a sale instead of a fore- 
closure 

But a mortgagee who obtains a foreclosure decree, loses all 
claim on the personal covenant of the mortgagor for payment 
of the mortgage money, while a mortgagee who sells and does 
not realize sufficient by the sale to discharge his claim, may 
proceed personally against the mortgagor for the balance^. 
An action for foreclosure is an action to recover land, and, if 
the mortgagee is not in possession, must be brought within 
twelve years after the right to bring it accrues, or after the 
last acknowledgement of title 

The interest of the wortgarior. 

As the great majority of mortgages are framed, the mort- 
gagor has, by the terms of the transaction, but one right, viz. 


^ It cannot, of course, bo enforcod before the day fixed for payment of 
the mortgage money. Until that day is passed, the mortgagor is not in 
default. 

* See post, p. 389. 

“ This is a special provision of the Conveyancing Act, 1881 (44 & 45 
Viet. c. 41), § 25, repealing 15 & 16 Viet. (1852) c. 86. § 42. For the 
general prnctico on 'foreclosure see Soton, Judgements (sth ed."), vol. ii. 
c. xlvii, and Daniell, Chancery Practice (5th ed.), vol. i. p. 858. 

^ Palmer v. Hmdrie (1859} 27 Beav. 349. Strictly speaking, a mortgagee 
who has foreclosed may offer the property back and sue on the covenant. 
But he thereby loses his foreclosure rights. 

® Ordinarily speaking, the riglit to bring the action arises on the non- 
payment of. the money on the day fixed. But payment of interest will 
keep alive the right. And if the mortgaged property is a reversion, the 
mortgagee will have twelve years after the reversion has fallen into 
possession {HugiU v. Wilkinson (1888) 38 Ch. D. 480). A mortgagee’s action 
for ^ectmmt runs from the date of the mortgage, because he was then 
entitled to take possession of the premises, unless there was a clause 
entitling the mortgagor to possession until default (Doe v. Lighifoot (1841) 
8 M. & W. 553). 
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to reconveyance of the mortgaged premises, on payment of the 
mortgage money and interest on the day fixed by the covenant, 
usually six months from the date of the mortgage. But, as 
has been before explained, the mortgagor has long been 
a special object of solicitude on the part of judges and 
legislators, with the result, that he has acquired an interest to 
which is now attributed by the law all the incidents ordinarily 
attaching to equitable interests^, of which, indeed, the i'.( crest 
of the mortgagor is one of the most conspicuous examples. 
Furthermore, the mortgagor has acquired certain other 
substantial rights, peculiar to his position. These may be 
enumerated briefly : — 

(i) To redeem j at any time before actual fr)reclosure or sale, 
notwithstanding that the day fixed for payment has gone by. 

This right was one of the first secured to the mortgagor by 
the Court of Chancery, which looked with stern sus])icion 
upon any attempt even to modify its exercise*. The right 
can be exercised, not only by the mortgagor and his representa- 
tives, but by any i)erson interested in the equity of redemption 
in the mortgaged i)remises — e. g. a subsequent mortgagee*, 
a judgement credilor, a devisee, a tenant by the Curtesy ; but 
such a person is only entitled to a reconveyance in accordance* 
with the terms of his interest, reserving to others their rights 
The right to redeem can be enforced, if necessary, by an 
action for redemption, which is the counterpart of the action 
for foreclosure, and which is specially assigned, by the 
Judicature Act, to the Chancery Division. The 

plaintiff in such an action offers to pay what may be found 
due to the mortgagee for principal, interest, and costs ; and 
prays that, upon payment of such sum, the mortgagee may be Rt con- 
ordered to reconvey, *or, according to a modern statutory 
provision, to transfer his mortgage to the party paying the Tiansf *• 

^ As to those, 800 ante, cap. viii. * Howard v. Harris (1683) i Vorn. 190. 

® Pearce v. Morris (1869) L. B. 5 Ch. App. aa?. 

* 36 & 37 Viet. c. 66. § 34 (3). 

« Conveyancing Act, 1881 (44 & 45 Viet. c. 41), § 15 (i)- This special 
claim to transfer cannot bo ©nlorcod if the mortgagee has boon or is 
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money, or his nominee. The danger of bringing an action to 
redeem is, that, if it be dismissed for any cause except want of 
prosecution, the dismissal operates as a foreclosure, ipm factoy 
against the party bringing it; and his equity to redeem will, 
therefore, be thereupon barred The action to redeem, like 
the action to foreclose, is an action to recover land, and 
cannot, therefore, even if there be disabilities, be brought 
more than twelve years after the mortgagor has lost possession, 
or after the last acknowledgement of title A mortgagor 
who has let the day for payment go by, must give six months^ 
Sale. notice of his intention to redeem Instead of a redemption, 
a mortgagor may now demand a sale ; but it would appear, 
in spite of the opening words of the section, that the granting 
of such an order is in the discretion of the Court, which can 
order the mortgagor to give security for costs, and entrust 
the conduct of the sale to the mortgagee 
Loaisiiig, (ii) To grant Ieaf<es. It is one of the most startling 
novelties of the Conveyancing Act, i88i, to enable a mort- 
gagor in possession to grant leases of the mortgaged property, 
on the same terms and to the same extent as a mortgagee 
in possession ^ And these leases will bind, not only the 
mortgagor himself and his representatives, but also the 
mortgagee and all other incumbraneers®. They resemble 
in this respect the leases made by a tenant for life under 
the Settled Land Act, 1882^; but they differ from those 
leases in the important fact, that they can only be made 

in possession. See also Conveyancing Act, 1882 (45 & 46 Viet. c. 39), 
§ la. 

‘ MarshaU v. Shrewsbury (1875") App. 250. 

“ 37 & 38 Viet. (1874) c. 57. § 7. Forster v. Patterson (1881) 17 Ch. D. 133. 

* Smith V. SrniUi, 1891, 3 Cb. 550. „ 

* Conveyancing Act, 1881 (44 & 45 Viet, c. 41), § 25. 

* ib. § 18. As to the position of mortgagors' leases before the Act, see 
Corbett v. Plowdsn (1884) 25 Ch. D. 678. 

* Thus, where a mortgagor had granted building leases of part of the 
mortgaged land, and the mortgagees afterwards sold another part, the 
purchasers of the latter were restrained from interfering with the rights 
of the lessees of the former. (Wilson v. Queen* s Cluhy 1891, 3 Ch, 522.) 

^ 45 &; 46 Viet. c. 38. § 6. 
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by a mortgagor in ]poti%emon. The importance of the latter 
fact leads naturally to a few words, on the subject of the 
position of the mortgagor who retains possession of the mort- 
gaged premises. 

It is sometimes said that a mortgagor in possession is Mortgagor 
a tenant at will to the mortgagee. This, it is submitted, s^on!^***** 
is a misnomer. If the mortgage provides that the mortgagor 
shall be allowed to remain in possession until default, h fortiori, 
if there is no such provision, and the mortgagor occupies by 
mere tolerance of the mortgagee, there is no tenure between 
the parties, and no claims can be made by virtue of the 
relation of landlord and tenant. The position of the mortgagor 
is simply that of the feoffor to uses under the old system 
before the Statute of Uses, or of the cestvi qne intsf who 
is let into possession under the new. But, of course, the 
parties may, if they please, create the relation of landlord 
and tenant between them, either by attornment or other 
appropriate means ; and then the mortgagee will have the 
right of distress, and other remedies of a landlord, against 
the mortgagor. It seems, however, that even such an 
arrangement, at least if created by attornment, is purely 
personal to the parties, and does not pass to their repre- 
sentatives, even though the latter continue to occupy^. 

A noteworthy peculiarity of the mortgagor's statutory Rostric- 
power of leasing is that, unlike most of the other mortgagor's mortgu- 
powers, it may be abrogated or varied by agreement of the 
parties As a matter of fact, its existence substantially leasing, 
damages the security of the mortgagee. It only applies to 
mortgages effected after December 31, 1881 

(iii) To inspect and take cojjies of title-deeds, A useful 
provision of the Con^seyancing Act, 1881, authorizes a mort- deeds, 
gagor to inspect the title-deeds of the property (which are, 
of course, usually handed to the mortgagee on the execution of 

* ScMe V. Codina, 1895, i Q. B. 375. 

* Conveyancing Act, 1881 (44 & 45 Viet. c. 41), § 18 (13) (14). 

» ib. $ 18 (16). 
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the mortgage), atid to make copies or abstracts of and 
extracts from them^. In the absence of such a provision, 
the moijbgagor might find it practically impossible to deal with 
property which, in the view of Equity, is still his own. The 
mortgagee’s costs of production must be paid by the mortgagor. 
This right of the mortgagor is only implied in mortgages 
executed after December 31, 1881. It is inalienable ^ 

This concludes the list of the statutory powers of a mort- 
gagor, which, it must again be remembered, are in addition 
to the powers which he may exercise by virtue of the ordinary 
rules affecting equitable interests. This ^ equity of redemption ’ 
is, in fact, an equitable interest of the most imj)ortant kind. 
It may be sold, devised, incumbered, settled, or divided, as 
the mortgagor thinks fit. It will be subject to claims of 
dower and Curtesy. In many respects, especially in matters 
of public law, it is the equivalent of a legal estate. To 
realize its importance, the student should turn again to the 
cha])ter on equitable interests 

Kquifcable It is necessary now to advert to the subject of equitable 
mortgages. jj^Qp^g^ges, which, by reason of the greater ease with which 
they can be effected, are becoming increasingly popular for 
commercial transactions. 

An equitable mortgage is a mortgage by virtue of which 
the mortgagee only acquires an equitable interest. This result 
may arise from one of two causes — {a) the fact that the 
mortgagor, though conveying by a formal instrument, has 
not got a legal interest, and therefore cannot convey one; 
(d) the fact that the mortgagor, though having a legal interest, 
employs a method inappropriate to convey it. 

Formal (a) Formal mortgages of efiuitahte initreds\ These need not 
mor\gj^L. detain us long. If they are by deed, •they will confer upon 
the mortgagee precisely similar powers to those conferred 
by a legal mortgage, limited only by the inability of the 
mortgagor to transfer rights Vhich do not belong to him. 

* Conveyancing Act, 1881 (44 & 45 Viet. c. 41), % 16 (i). 

* ib. $ 16 (a). » Ante, cap. viii. 
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Thus, the mortgagee will have all the powers of sale, in- 
surance, and appointment of receiver belonging to a legal 
mortgagee; and, if he can lawfully obtain possession, the 
power of cutting timber and of granting leases, to the extent 
to which the mortgagor might have done. The statutory 
rights of an equitable tenant for life under the Settled Laud 
Act, 1882, do not pass to his mortgagee^ ; but such a person 
can be restrained from exercising his statutory powers K ilie 
detriment of his mortgagee 

( 6 ) Tnforwal 'morigagen. No interest in land, legal or equit- Informal 
able, can be created l)y mere word of mouth, except the small mortgages, 
interests specially alloweJ by the 1st section of the Statute 
of Frauds'*. But informal mortgages, incapable of creating 
legal interests, have long been recognized by courts of Equity, 
and are now entitled to full protection. The shapes usually 
assumed by such informal mortgages are — 

(i) Depodt of Uile-(lec(h by the mortgagor with the mort- DopoHit of 
gagee, which, even without any writing, will be deemed ^^^^^*** 
evidence of an intention to mortgage; and 

(ii) Memorandum or agreement of charge — i. e. an informal 
document, not, usually, under seal which states briefly the 
intention of the parties to create a mortgage, but does not 
effectually transfer any legal interest. 

These two informal methods may be used in combination or 
separately. 

Briefly speaking, the rights of a mortgagee under an Riglitw ^-f 
informal mortgage of this kind are as follows : — 

(i) To foreclose. It was laid down, in a recent case 
that the relationship of mortgagee and mortgagor, by mere closure. 

^ 45 & 46 Viet. e. 38. §§ a (7), 50 (i). * ib. § 50 (3). 

® lie Beetham 18 Q? B. D. 766. 

* If the agreement is under seal, the mortgagee will have the statutory 
powers conferred by the Conveyancing Act, t88i ; for by the defining 
section of that Act (44 & 45 Viet. c. ji. § 2 (vi)) a < mortgage includes any 
charge on any property for securing "money 01 money's worth.* But such 
a mortgagee will not be able to convey the legal estate, oven if it belongs 
to the mortgagor {Hodson'a and Hovoes* Contract (1887) 35 Oh. D. 668). 

^ Lees V. Fisher (1882) 23 Ch. D. 283. 
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deposit of title-deeds^ entitled the former to a foreclosure 
decree in the usual way, except that the mortgagor will be 
directed to execute a conveyance to the mortgagee. Ap- 
parently, the rule is the same if the equitable mortgage be 
by memorandum or agreement only. 

(ii) To an order for sale. Formerly, an equitable mort- 
gagee, by deposit only, was not entitled to an order for sale 
of the premises ^ The rule has now been altered by the Con- 
veyancing Act, 1881, which empowers the Court, on the 
request of the mortgagee, or of any person interested in the 
mortgage money, to order a sale And this power has been 
held to cover the case of a mortgagee by mere deix)sit 'K 
(hi) To execution of a formal mortgage. This right, however, 
only exists, where there is a written agreement to that efEect. 
But, when such an agreement exists, it is no objection to 
its enforcement, that it provides for the execution of a mort- 
gage with an ^ immediate power of sale 

The net result of the statutes and decisions appears to be, 
that an equitable mortgagee without deed has no other powers 
and no covenant rights. 

It must be carefully remembered, that an equitable mortgage 
may result in leaving the legal estate in the mortgagor. In such 
an event, the latter would retain all the powers of a legal 
owner, so far as third parties were concerned, subject to the 
general rule, that all persons taking with notice, express or 
implied, of the equitable mortgage, would be bound by it. 
The mere absence of title-deeds does not necessarily affect 
a purchaser with notice that they have been deposited by way 
of equitable mortgage ; but it is suflBcient to put him upon 
inquiry One of the peculiar privileges of a mortgagor by 
mere deposit of title-deeds is, that he is not compelled to give 
the usual six months^ notice of his intention to redeem But 
* 

James v. James (1873) L. R. 16 Eq. 153. ‘ 44 & 45 Viot. c. 41. § 85. 

Oldham v. Stringer (1885) 51 L T. (N. S.) 895. 

Bermann y. Bodges (1873) L. B. 16 Eq. 18. 

Uoyd*s Banking Co. v. Jones (1885) 29 Gh. D. 221. 

FitggerMs Trustee v. MeUershj 1892, i Ch. 385. 



Chap. XXIV. 


MORTGAGE. 


395 


a person who has mortgaged an equitable interest by formal 
deed has no such privilege \ 

• Before concluding the subject of mortgages, it is necessary 
to deal briefly with two important equitable doctrines indis- 
solubly ( onnected with them. These are known technically 
as Tacking and Consolidation. 

Tachvg is the doctrine by which a legal mortgagee is Tacking, 
allowed to add to his legal security any equitable ch-iges 
which he may have upon the same subject-matter, in priority 
to the equitable claims of other persons who have no legal 
interest. It is purely a privilege of the legal mortgagee ; it can, 
therefore, never be claimed, except by a person who has the 
legal interest, or, at least, the best right to call for it. Where 
the equitable charges of the legal mortgagee would, naturally, 
take precedence of those of other incumbrancers (e. g. because 
they are prior in date) the doctrine has also no application ; 
for, as between mortgagee and mortgagor, it requires no 
special rule of Equity to enable the mortgagee to pay himself 
out of funds in his own hands. It is where the equitable claims 
of other incumbrancers would naturally be prior to those of the 
legal mortgagee, that the doctrine is important. The simplest 
imaginable case is as follows. A lends £j,ooo to B on security 
of a legal mortgage. B borrows £500 from C on the security 
of the equity of redemption. Subsequently, suppressing the 
fact of the loan by 6', B borrows £600 more from on 
the security of the same equity of redemption. The property 
is worth £j,8oo. Jf J? is insolvent (as he probably is), it is 
clear that some one must sufEer. A^ as clearly, gets his £j ,000, 
which was not only legally secured, but first in time. But 
w’ho comes next ? equitable charge is prior in time to A*&, 
and so, primd facie to be preferred. But A has the advantage 
of being legal mortgagee, and therefore, both A and C being 
equally innocent of fraud, the doctrine of Tacking entitles 
A to pay himself, not only his £1,000, but his £600, before 
C gets anything. Either A sells under his power of sale, and 
^ HmiJth V. SmiM, 1691, 3 Oh. 550. 
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keeps so much of the purchase money as is necessary to satisfy 
both his claims ; or, if C wishes to redeem, as he may lawfully 
do^, he must satisfy A both for the £1,000 and the £600. * 
The same rule holds good, if the original parties are dead, 
between their representatives ; and, to a certain extent, between 
their assignees 2. But it will simplify matters, if we state the 
leading points on the doctrine of Tacking in the form of 
concise rules. 

(i) The person claiming to tack WMst have the legal interest y or 
the best right to call for it. 

About the first part of this rule little need be said. A brief 
study of the leading cases on Tacking shows, that the whole 
strength of the doctrine turns on the holding of the legal 
interest. It is an example, somewhat exaggerated, perhaps, 
of the respect paid by the old courts of Equity to the legal 
title. A common lawyer might speak of it as the tribute 
paid by vice to virtue; an Equity jurist might describe it 
as an unworthy deference to ancient prejudices. In any case, 
the general principle has been clear since the earliest days of 
the doctrine. As the Court said, speaking of the claimant 
in Marsh v. Lee ‘ first he had law.^ And in the great case 
of Brace v. the Duchess of Marlborough the Court refused, on 
the other hand, to support the claimant, because it turned out 
that the prior mortgage which he had got in was not a legal 
mortgage at all, the legal estate being outstanding in 
trustees. 

The second part of the rule is a little more difficult. As 
a general principle, the persons in whom a legal estate is 
vested are bound to hold it for the benefit of the persons 
equitably interested, according to their natural priorities, with- 
out favour or preference But if a* late incumbrancer, by 
his superior diligence, obtains from the owners of the legal 

1 Ante, p. 389. 

* Taylor Y. Russell, 1891, i Cli. 8. 

® (1670) 2 Ventr. at p. 338. 

* (1728) 2 P. Wms. at p. 495. 

* Ex parte Knott (1806) ii Ves. Jr. at p. 618. 
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estate, without infringing the equity of his rivaP, a prior 
claim upon the legal estate, he will be entitled to use that 
claim, to protect himself against prior incumbrancers, of whose 
charges he had no notice when he lent his money. The 
doctrine is still very unsettled ; and it would seem, that the 
only safe plan for a claimant in these cin^iimstances (if he 
does not actually acejuire the legal estate) is to take an absolute 
declaration of trust by the legal owners in his favour If 
that declaration of trust favours him unduly at th^ expense 
of his rival, it will probably be treated as invalid in a court 
of Equity ; but if the (question of undue preference is merely 
between himself and a stmngcr, the intermediate mortgagee 
will have no right to complain 

(ii) All the charges sought to he enforced hy the claimant^ must Money 
have heen created hefore the claimant was aware of the existence knowledge 
of rival incumbrances. mosne 

It is immaterial that the claimant has not always been brnneo. 
legal mortgagee ; for one of the earliest settled points upon 
the doctrine of Tacking was, that a third mortgagee, who 
lent his money without notice of the second mortgage, might, 
by buying in the first and legal mortgage, ^ squeeze out ^ the 
intermediate incumbrancer, and tack his original (third) mort- 
gage to his subsequently acquired legal interest^. Nor is it 
material, in such case, that the claimant should have been 
aware, when he acquired the legal interest, of the existence 
of the second mortgage®, for his purchase of the first mort- 
gage does not create any new charge on the estate. This is, Taimia in 
in fact, the famous doctrine of tabula in naufragio^ said 


^ Harphnm v. Shackhek (i88i) 19 Ch. D. 207. ^ 

* Wilmot V. Pyke (1845) 5 Hare, at p. 22. So© also London & County Bank 
V. Goddard^ 1897, i Ch. 642. 

® TayTxyr v. liusscU, 1891, ijCh. 8. 

* Marafiv, Lee (1670) 2 Ventr. 337. And the acquisition of the legal 
interest may take place at any time before a decree for account or fore- 
closure at the suit of a rival (Bates v. Johnson (1859) John. 304. Sec 
especially at p. 315). 

® The third incumbrancer is technically styled ‘the puisne’ and the 
second * the mesne,’ in the old cases. But there seems to be no great 
advantage in using these terms. 
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owe its origin to Sir Matthew HaJe^. But it is material 
that the claimant should not have created any fresh incum- 
brance, after notice of the intermediate charge^. Until ^ 
recently, there was some doubt whether a first mortgagee, 
who had bound himself to make further advances, was en- 
titled to do so to the detriment of a second mortgagee, of 
whose claims he had notice before making the further 
advances. But this doubt must now be considered as ex- 
ploded by the decision of the Court of Appeal in West v. 
Williams which overruled the judgement of the court below. 
The practical result of this rule is, that every second or 
subsequent incumbrancer should immediately give notice of 
the creation of his incumbrance to the legal mortgagee. 
But it does not appear that there is any absolute duty on the 
intending mortgagee of an equity of redemption to inquire 
if the first mortgagee has received notice of intermediate 


Claimant 
must bo 
an incum- 
brancer, 
not a mere 
craditor. 


incumbrancers^; nor on the first mortgagee to answer such 
an inquiry. The notice of the intermediate incumbrancer 
is, therefore, complete protection only against the further 
advances of the first mortgagee ; and the fact is an illustra- 
tion of the extreme risk of lending money upon an equitable 
mortgage. 

(iii) The origiml loan of the claimant must have been secured 
by direct charge on the mortgaged property ; but a legal mortgagee 
may faeJe a subsequent indirect claim. 

As we have previously seen®, there are many kinds of 
liabilities, such as those on bonds, judgements, &c., which 
can, by proper precautions, l»e made to operate as charges 
upon the lands of a debtor, either in his lifetime or after his 
decease. But they differ from the ordinary mortgage in this 
important fact, that they are not incurred directly on the 


* Bmce V. Lwikess qf Marlborough (1728) 2 P. Wms. 491. 

* Mqpkinson v. EoU (1861) 9 H. L. C. 514. 

* 1898, I Ch. 488 ; 1899, I Ch. 132. 

* But he would very probably be held affected by constructive notice if 
he did not. {TtUiesUy v. Lodge U® 57 ) 3 Sma. A Giff. 543.) 

* Ante, cap. xv. 
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Becurity of the land. Accordingly, it has long been held that 
such liabilities, though in a sense ' legal/ will not serve as 
a foundation for a claim to tack. Thus if who has a 
registered judgement against K afterwards advance money to 
B on equitable mortgage of the land potentially affected by 
the judgement, he cannot, by enforcing his judgement, ‘ squeeze 
out ^ a prior equitable mortgagee, even though he had no notice 
of the latter^s existence when he lent his moneys PiU a 
legal mortgagee, who subsequently, without notice of inter- 
mediate incumbrancers, lends more money to his mortgagor 
on a bond or judgement, may tack the latter against the 
intermediate incumbiancers 

Finally, it only remains to be said that, after having been Rf'peal 
abolished by the Vendor and Purchaser Act, 1874’^, the st oration 
doctrine of Tacking was revived, as from its repeal, by the 
Land Transfer Act, 1875 It would seem, therefore, that it 
can be successfully used against all intermediate incAimbrances, 
except those created between August 6, 1874, and January 1, 

1876 5 


CofiMdlda/ion is the doctrine by which an incumbrancer, who CoiiRoli- 
has two or more incumbrances (legal or equitable) upon the 

‘ Brave v. Duchefis of Marlhorawjh (1728') 2 P. Wms. nt p. 491. (This was 
tlie point at is&uo in tlio case.) It seems, tliat it’ the claimant’s earliest 
mortgage was really a direct charge on the land, or even a conveyance 
on trust for sah?, the nic?re fact that it was given to secure montjy pre- 
viously owing, is no fdyection to the assertion of the right to tack. 

{Spencer v. Pearson (3857') 24 Btsav. 266.) 

* Shepherd v, Titley (1742') 2 Atk. 348. It would seem that, as against the 
representatives and devisees of the mortgagor, tlie mortgagee may also tacjk 
specialty debts which can be directly enforced against the mortgaged 
land {Coleman v. Winch (1721) i P. Wms. 775). But this is merely to aveid 
circuity of action. 

® 37 & 38 Viet. c. 78. § 7. 

* 38 & 39 Vict. c. 87. § iJ9, 

* The saving words in the Land Transfer Act are ‘ except as to anything 
duly ddne thereunder ' (i. o. under section 7 of the Vendor and Purchaser 
Act) ‘ before the commencement of this Act.' Perhaps, however, those words 
are hardly wide enough to cover the constniction suggested in the text. 

In the case of Cummins v. Fletcher (1880) 14 Ch. B. 699, it unfoi*tunately 
happened to be the mortgage of 1871, and not the mortgage of 1874, which 
was in dispute. 
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property of a single mortgagor, may refuse^ after the legal 
day for payment has arrived, to allow the mortgagor to 
redeem one incumbrance without redeeming the others. ^ 
Again to take a simple illustration. J mortgages Whiteacre 
to to secure £i,ooo ; he also mortgages Blackacre to JB to 
secure £i,ooo. Whiteacre is worth £i,6oo ; Blackacre is 
only worth £800. If J is allowed to redeem Whiteacre by 
paying £1,000^ i) may lose £200 in realizing on Blackacre. 
But, if B is allowed to ‘consolidate^ his securities, and 
to take his total claim (£2,000) out of the total produce 
(£2.400), he will be paid in full. It may be said, that it 
was fault to lend more on Blackacre than it was worth. 
But the law does not take that view ; and if A lets the strict 
day for the payment of the Whiteacre mortgage go by, 
he cannot afterwards redeem Whiteacre without redeeming 
Blackacre also. At least, this was the case before the 
Conveyancing Act, 1881 \ the effect of which we shall have 
hereafter to notice. 

The doctrine of Consolidation has given rise to many 
obscure questions ; but the following rules may be said to be 
settled : — 

(i) Tie doctrine has no application till d(f atilt has been made 
in the mortgage sought to le redeemed. 

This is evident from the explanation of the rule invariably 
given by courts of Equity. It is said, that it is inequitable 
to allow a mortgagor who is exercising a purely equitable 
privilege to do so without himself doing Equity. But the 
mortgagor who comes with his money to redeem Whiteacre, 
on the day fixed for payment in the mortgage, is exercising 
a strictly legal right. He does not need the protection of 
Equity ; and Equity, therefore, can iu^pose no terms on him*. 

(ii) The fact that the person seeking to consolidate has only 
equitable interests^ is immaterial. 

This rule has never been seriously disputed; and it has 

* 44 & 45 Viet. c. 41. § 17. 

^ Cummins v. Fletcher (1880) 14 Ch. D. at p. 709. 
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been recogpuized by the highest authority in a very recent 
case ^ 

(iii) The doctrine applies equally leltveen purchasers from the 
original parties as hetween the parties themselves. 

This is the point at which the application of the doctrine 
becomes both difficult, and of doubtful justice. A mortgages 
Whiteacre to -B, and Blackacre to Cy by distinct mortgages. 
Blackaere is insufficient to cover mortgage rdiuiey.* 

C takes a transfer of i?’s mortgage on Whiteacre. C is 
now mortgagee of both properties. Can he consolidate? 
Again, suppose A to mortgage Whiteacre to i?, and Z to 
mortgage Blackacre to 7 ?. A buys Z^s equity of redemption, 
whereby both properties become vested in A, subject to the 
mortgages to B. Can B consolidate as against A? Once 
more, reversing the process, supposing A to have mortgaged 
Whiteacre and Blackacre to B by separate mortgages ; and 
then to have sold the equity of redemption in Whiteacre to 
Z, who has no notice of the mortgage on Blackacre. Is Z to 
be forbidden to redeem Whiteacre unless he is willing also 
to redeem Blackacre? 

It may be laid down as the rule, that a mortgagee can 
always (subject to the Act of 1881) refuse to receive his 
mortgage . money due upon any one mortgage, when he holds 
another mortgage, the equity of redemption in which has, at 
any time while the two mortgages have been held by him, 
been united in the then owner of the equity of redemption 
in the mortgage sought to be redeemed And therefore all 
three cases just put will fall within the doctrine. The only 
substantial exception to the rule is, that a mortgagee cann«t 
consolidate, as against the assignee of an equity of re- 
demption, a mortgage which was not effected until after the 
assignment of the equity of redemption was made^. Thus, 

' Fudge y. White, 1896, A. C. at p. 192. 

* Tujeeddle v. TweedaHe (1857) 23 Beav. 341 ; Vintv. Padgei (1858) i Giff. 446. 

Jennings v. Jordan (1881) L. R. 6 App. Ca. 698, overruling earlier 
decisions. Baker v. Gray (1875) ^ 49 i- 

D d 
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« H A n^ortgage Bl4>ckacre to B, and then sell the equity to C, 
and subsequently mortgage Whiteacre to B, B will nqt be 
able to consolidate the mortgages, because C^b title to the 
• ' equity of Blackacre arose before the mortgage on Whiteacre 
was efPected. ‘ 

Modifica- (iv) Tie doctrine does not apply to inortgagee created after 
I^cccmber 31, 1881, unleee the contrary is expressed in the 
mortgage. 

This is the effect of the Conveyancing Act, 1881 ^ ; but 
the wording of the section is not very clear. By using the 
expression ^ mortgage deeds or one of thcm,^ it raises a doubt 
whether it is the date and wording of the mortgage sought 
to be redeemed, or those of the mortgages which it is 
attempted to consolidate, which are the important factors. 
Suppose a mortgagor seeking to redeem a mortgage dated 
in 1 87 5, and being met by a claim to consolidate a mortgage 
dated in 1883. Would the claim be good? Probably not; 
but it will be observed that, in such a case, the protection 
is really given to a mortgage executed prior to the Act. 
And again, if the mortgage of 1883 contained a clause in 
favour of consolidation, why should that clause affect a 
mortgage dated before the Act? 

Finally, it may be pointed out that, although the doctrine 
of Consolidation (where it is permitted) is in terms a defensive 
one, it can be actively enforced by an action of foreclosure, 
which prays that none of the equities may be redeemed until 
all the plaintiff^s mortgages are paid off. This was the form 
of the successful bill in Beevor v. Lnck^; and, though that 
case has been overruled on its most important point, the form 
of the proceeding has not been questioned. A mortgagor who 
exercises his power of sale in respect* of one mortgage, can 
also, if the doctrine of Consolidation applies, retain the surplus 
arishig from the sale, to make good any deficiency on the 
others ®. 

* 44 & 45 Viet. c. 41. 1 17. * (1867) L. B. 4 Eq, 537. 

* saby ▼. z Johns & H. 336. 



CHAPTEE XXV. 

SETTLEMENT. 

A SETTLEMENT is defined by the Settled Land Act, 1 88a, as 
any instrument or instruments whereby ^any land, or any 
estate or interest in land, stands for the time being limited to 
or in trust for any persons by way of succession For the 
purposes of this chapter, a settlement means an instrument or 
instruments of the character contemplated by the Settled 
Land Act, but made with the object of providing for the 
members of a family 

Such settlements may be classified in various ways, according Classifica- 
to origin, circumstances, object, scope, and method. We gettUi- 
may, for example, distinguish between settlements by Will "^®"**^* 
and settlements by instrument inter vivos \ and for somerndYy* 
purposes, especially purposes of construction, the difference will 
be important. Settlements, again, may be either ^voluntary,' Voluntary 
i. e. without valuable Consideration, or settlements for value — vnluc. 
e. g. in Consideration of a contemplated marriage. This 

• 

* 45 & 46 Viet. c. 38. $ 2 (i). The Settled Land Act deals only with 
settlements affecting land, and the scope of this work has a similar limit. 

But much of the law relating to 'personal' settlements of land applies 
also to settlements of pure personalty. 

^ The Settled Land Aet contemplates certain artificial or purely technical 
settlements not included in the general definition, e. g. (section 59) the 
holding of land by an infant. It is also, of course, perfectly possible that 
a settlor should make dispositions by way of succession in favour of 
strangers. But these unusual cases do not fall within the scope of a 
chapter on ordinary settlements. 

D d 2 
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distinction is, as we have seen', highly important for the 
purposes of the Bankruptcy Acts, and the statutes of. fraudulent 
conveyances. But by far the most useful classification, for » 
the purposes of a chapter on the conveyancing principles of 
settlements, is a classification according to method. By this 
classification, settlements fall into two groups, according as 
they are either ‘real* or ^ personal.^ 

A Ileal Settlement, often called also a ^ family^ or ‘strict^ 
settlement, is a settlement which achieves its object of 
providing for the members of a family, by limiting to them 
successive legal interests in a definite area of land, which has 
usually been a possession of the family for many generations, 
or which it is hoped will become such. Even here, no doubt, 
provision has to be made for minor interests, by methods which 
may ultimately involve alienation of the land to a stranger. 
But it is always contemplated that such extreme measures 
shall only be adopted as a last resort ; and any person who 
avails himself of them is apt to encounter severe criticism. 
Moreover, a ‘real^ settlement nearly always adopts the 
principles of the common law of descent, viz. preference of 
males to females, and, among niales, preference of the eldest 
in the same degree, and his issue. 

A Personal Settlement, on the other hand, or, as it is 
sometimes described, a ^settlement by way of trust for sale,^ 
treats the subject matter of its provisions, not as an heirloom 
to be preserved in its existing condition at all hazards or 
inconveniences, but simply as an investment for the purpose 
of providing a certain amount of capital and income, for 
distribution among the members of a definitely limited group. 
It deliberately contemplates the probability that, in the course 
of years, the present condition of the subject matter, be it 
land or chattels, will be changed, as the convenience of the 
situation or the pecuniary advantage of the beneficiaries may 
demand. It does not contemplate, on the other hand, that the 
beneficiaries shall obtain legal interests in the subject matter, 

' Ante, pp. 993-8. 
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at least until the final division; it arranges that the legal 
interest shall remain exclusively in the hands of trustees^ and 
•that the beneficiaries shall merely be entitled to call upon the 
latter to divide the beneficial produce among them. Finally, 
a ‘ Personal Settlement ' usually (but not, of course, necessarily) 
provides for an equal distribution among the family of the 
settlor. The reason why such a settlement, though com- 
prising interests in land, is called a ‘Personal Se^tfe- 
ment,^ is to be found in the well-known equitable rale of 
Conversion^, by which property (whatever its cliaracter), 
directed to be sold and converted into money, is stamped with 
the character of personalty from the date of the direction. 
Accordingly, every settlement which contains a general trust 
for sale is, in the view of Equity, not merely a ‘ personal 
settlement,^ but a ^ settlement of personalty.* 

With this preliminary explanation, we may proceed to deal Plan of 
with the two classes of settlement. First, we may treat briefly 
of the form assumed by each class, being careful to remember 
that, in every individual case, the precise form adopted is 
fixed (subject to the rules of law) by the arrangements of the 
parties, and can, therefore, within such limits, be varied as 
required. The forms outlined are merely typical. Afterwards, 
we may proceed to deal with questions which are common to 
settlements of both classes, such as the powers of trustees and 
persons having limited interests. 

A. Real Settlements, Form of 

The object of such settlements being, as we have said, to 
limit successive legal interests in the land, there is, practically, 
but one way by which that object can be achieved. A^ 
attempt to effect this object by common law limitations of 
seisin, would be almost certain to fail, owing to the highly 
technical rules of tenure, previously discussed. But, by means 
of the doctrine of uses^ operated upon by the statute, the 
desired result can be obtained, care being taken at every step 

^ For an explanation of this rule and its important consequences, see 
Snell, Principles qf Equity (zath ed.) cap. ix. 
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to observe the limits of the Rule against Perpetuities The 
whole of the common law seisin is conveyed by an ordinary 
assurance to persons who are usually styled ‘trustees/ but 
who really are very little more than grantees to uses^ and 
then^ out of their seisin, successive estates are limited by way 
of use. These limitations, being within the terms of the 
Statute of Uses create, of course, legal interests, which are 
not, however, subject to the old common law rules of tenure. 
There is, in fact, no tenure between the centui que use^ and 
the person out of whose seisin the use is limited. 

After this explanation, we may proceed to set out the steps 
in a very simple case of Real Settlement, made in contempla- 
tion of future marriage. 

Convey- (i) Conveyance of the projierfy to the [general) trustees by the 
trustees, ^ as settlor ' 

Covenants It has sometimes been made a question, whether a settlor 
for title. Ijg called upon to use a form of conveyance which 

implies ordinary covenants for title On the one hand it 
is pointed out, with unquestionable truth, that the Con- 
veyancing Act * contemplates a person who shall convey ‘ as 
settlor,^ and makes him liable only on an implied covenant 
‘ for further assurance.^ On the other hand, it is retorted, 
that the sub-section referred to only contemplates the case 
of ‘ voluntary * settlements in the strict sense, i. e. settlements 
without valuable Consideration. Now an ordinary settlement 
made in contemplation of future marriage, is not, of course, 
a 'voluntary settlement’; and it is said, or used to be said, 
that a settlor, in such a case, ought to take the ordinary 
r^ponsibilities of a vendor, by conveying ' as beneficial owner*.’ 
But is the argument sound? Either the settlor is himself 

t 

^ Ante, pp. 116-7. The rule is, in faot, the most dangerous pitfall in 
the way of the unwary settlor. He naturally wishes to go as near the 
edge as possible, and is always in danger of slipping in. 

f fl7 Hen. VIIL (i535) o* 

* Hood & Ghallis, Cmveyancing and SetO^ land Aets (3rd ed.) p. 95. 

* 44* 45 Viet. (x88i) c. 41. § 7 (E). 

* It will be noticed that the terms of section 7 (A) ftilly justify the view 




a volunteer^ i. e. a person other than the intended husband or 
wifej in which case it would be hard to saddle him with legal 
responsibilities as a consequence of his bounty; or one of 
the intended spouses is the settlor, in which case it would 
hardly conduce to domestic felicity to subject him to a law- 
suit by the trustees \ The weight, therefore, both of opinion ® 
and reason, seems to be in favour of allowing the person 
making the conveyance to convey ‘ as settlor ^ only. 

(ii) To the nee of the eettlor and hie heire until the cdeuration Uses till 
nf the marriagey {reniahuler)y 

This limitation, of course, only occurs where the settlement 
is made in contemplation of future marriage. Its effect would 
be, in the event of the marriage being broken off, to give the 
settlor a legal fee, subject to executory limitations over. If 
the cause of the breaking off of the marriage were the death 
of one of the parties, the settlor would be, practically and 
technically, in the same position as he was before making the 
settlement. But if the intended spouses remained alive, 
the settlor might have to get the settlement set aside by 
the Chancery Division, before he could make a marketable 
title 


(iii) To the use that the ( pin-money) trustees shall receive Pin-monoy 

^IftUSO • 

a rent charge of £ , anil jjay the same to the intended wife 


during the existence of the marriage^ y (remainder)y 

This is the provision for the pocket-money of the lady. 
It would not, of course, occur where the first life estate was 


that, if the term ‘as beneficial owner' were used, the settlor's liabilities 
would be those of an ordinary vendor. 

^ It must be observed that, if the trustees had the power to bring an 
action, they might not be justified in declining to exorcise it. * 

* Hood and Challis, Conveyanciiig <fc. Acts ,3rd ed.), p. 3a ; Wolstonholme 
and Turner, Settled Landm Acts (3rd ed.), p. 38 ; Key and Elphinstone, 
Precedents (3rd ed.), ii. 443 ; contray Vaizey, Settlements^ i. 334- 

For a recent case of this kind, see Bond v, Watford Cx866) 32 Ch. D. 938, 

* The usual form is, perhaps, during the joint lives of husband and 
wife. In such a case the Court has iiowor, on a divorce, to vary settle- 
ments BO as to do substantial justice. But it would seem to be safer to 
make the pin-money payable only during the marriage, leaving the wife 
to her claim for alimony on a divorce for the husband’s fault. 
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given to hej:, e. g. where the property was settled by her or 
her father. . In such a case, the husband might obtain a 
similar provision. But where, in the ordinary case, the wife 
has an independent income, or, in the case last put, the 
husband has means of his own, the provision might be 
omitted altogether. It was formerly necessary to limit a 
term of years to the pin-money trustees, to enable them, by 
sale or mortgage of it, to raise the annuity if payment were 
withheld by the tenant for life. But such a course is rendered 
unnecessary by the Conveyancing Act, 1881 which gives 
ample powers of distress and sale to every rent-charger whose 
rent-charge is in arrear. It is, however, better to give the 
legal interest in the rent-charge to the trustees, instead of 
directly to the wife, as emforcement of proceedings against 
her husband^s estate by a wife is not calculated to promote 
matrimonial harmony. The pin-money trustees are usually 
the same persons as the geneml trustees of the settlement; 
and, if things go smoothly, their duties in this special capacity 
are almost nil. The husband, as tenant for life, makes his 
wife a personal allowance to the extent of the pin-money, or 
husband and wife arrange their expenses as they please It 
is only in the event of strained relations, that the pin-money 
clause becomes really important ; and the fact that this is 
so, is evidenced by the rule, laid down long ago by courts of 
Equity, to the efEect that only a very limited arrears of pin- 
money can be recovered^. If a wife chooses to waive her 
claim, she cannot afterwards change her mind. But this 
rule does not apply against an assignee for value And, on 
thq other hand, a wife living apart from her husband even 

^ 44 & 45 Viet. o. 41. § 44. • 

^ That this is the legal view, is shown by the judgement of Lord 
Cottenham in Caion v. Rideout (1849) i Mar. and G. at p. 603. 

* Tawn^und v. Windham (1750) a Yes. Sr. 7. per Lord Hardwioke. The 
usual period is said to be one year ; but there is some little doubt on the 
subject. See Vaizey, SettlementSf i. pp. 

* TinJfiMiU Y. (fJkmoghuey 1897, z Ir. B. (Chy.) 360. 

^ Jfoors T. Moore (Z737) z Atk. 
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(it is said) if she has committed^ adultery^ is able to enforce 
payment of her pin-money. r . ‘ 

» (iv) To the use of the husband (or wife) for Ife, (remainder)^ First life 

This limitation is extremely important, as it constitutes the 
person in whose favour it is made, the virtual administrator 
of the property, and vests in him the wide powers of manage- 
ment and disposition conferred by the Settled Land Acts 
upon a tenant for life. It is usually made in favour of the 
settlor; but, if the latter be the wife or a relation of hers, 
it is possible that the life estate, subject to a substantial pin- 
money charge, will be given to the husband. In the latter 
case, his estate should certainly not be made ‘ without im- 
peachment of Waste.^ 

(v) To the use that the wife, after the death of her husband, Jointure 

shall receive during her life a rent-charge of £ , in lien 

of jointure^ dower, ^c,, (remainder), 

This, usually, but incorrectly, called the 'jointure clause,* 
is intended to provide a maintenance for the wife if she 
survive her husband. It is generally on a more liberal scale 
than the pin-money charge, which is intended only to furnish 
her pocket-money. In reliance on section 44 of the Con- 
veyancing Act, j88i the term which was formerly limited 
to secure this charge may be safely omitted ; and there is, of 
course, not much objection to giving the rent-charge directly to 
the wife, without the interposition of trustees The clause 
contains a proper declaration, that the charge is to bar all 
the widow^s possible claims under the Dower Act If it is 
thought desirable, the jointure charge can be made to cease 
on the widow^s remarriage ; but the limitation to her separate 
use is now superfluous 

(vi) To the use of ths^ (portions) trustees for 500 years without Portions 

impeachment of Waste, (remainder)^ clause. 

^ As to this, see ante, p. 163. 

* It must be remembered, however, that, in all probability, a widow 
enforcing lier jointure cliarge would have to do so against her own son 
or her husband’s nephew. 

• 3 & 4 Will. IV. (1833) c* * 45 & 46 Viet. (i88a) c. 75. § a. 
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Under this clause is contemplated the provision for such 
of the issue of the marriage as will not take legal interests 
in the land^ i. e. the younger sons and the daughters. At 
a later stage of the settlement, the trustees are directed to 
stand possessed of this term of years, upon trust to raise 
a total sum not exceeding a fixed amount, but varying within 
the prescribed limits according to the number of the claimants. 
The apportionment of the shares of the children in this fund 
is frequently left to the intended husband or wife, or both 
jointly, and may be made the basis of a future sub-settlement 
on the marriage of a child. It will be observed, that it is 
not sufficient merely to charge the land with the sum required 
for portions ; for the remedies given by law to equitable 
mortgagees are not the most convenient for raising portions 
with as little disturbance as possible, and it is not desired 
to give the portions trustees power to foreclose the whole 
estate. The device is adopted of creating a term of years, 
which, being for a great length and at no rent, is practically 
as valuable as the inheritance, but which can be sold, mort- 
gaged, or surrendered, without disturbing the socage title. 
Again, if all goes well, the first tenant in tail will probably 
pay the portions himself, either by sale of part of the 
property, or otherwise, and the term will never be made 
use of. Or, even if the trustees have to mortgage the 
term, the tenant in tail will keep down the interest and, 
eventually, pay o£E the mortgage, with the result that the 
term will, in E'quity, become exhausted. In such circum- 
stances, the term ought, it is submitted, being merely by 
wi^ of use and not by way of tenure, to have been deemed 
le^lly extinct, even without surrender. . But the old con- 
veyancers chose to think otherwise, with the result that the 
existence of so-called 'outstanding terms ^ was at one time 
a caupe of endless expense and risk. The machinery devised 
by tbo Legislature for getting rid of these terms will be 
explained later on ^ 


» Post, pp. 439-43. 
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(vii) To the use of the fret and other eone of the marriage Remain- 
mcceseivelg in taily (remainder), sons in 

This is, it will be observed, the first limitation of an estate 
of inheritance by the settlement, and it is, no doubt, quite 
possible for the eldest son, succeeding by virtue of it, to put 
an' end to further devolution, by barring his estate tail (with 
the consent of the tenant for life if still living), subject, 
of course, to the existing pin-money, jointure, and portions 
charges. This is, in effect, the plan usually adopted, when 
the son wishes to resettle the property on his own marriage. 

And no device of the settlor can prevent such a result ; 
for, to give the son a life estate, followed by an estate tail 
to his son, would be flagrantly to violate one of the rules 
for the limitation of contingent remainders* as well as the 
Rule against Perpetuities. And an estate tail is, as we have 
seen 2, incapable of protection against barring by an owner 
who has attained twenty-one years of age. If, however, the 
eldest son does not bar the entail, and he dies without issue, 
or his issue fail at any time, then his younger brothers, in 
order of seniority, and their issue, will succeed him, not as 
his heirs, but as remaindermen under the settlement. 

(viii) To the use of the daughters of the marriage egually as Remain- 
Unants in common in tail, with cross remainders over, daughters 

[remainder),'^ 

Under this clause the daughters, if there are no sons or issue 
of sons, share equally ; and the issue of such of them as may 
be dead represent their ancestress according to the usual rules 
of descent. For each daughter, as she is bom, takes a vested 
interest in remainder, capable of descending to her issue, ^ut, Cvom re- 
if the issue of one of the daughters should fail, her share ^ 
could not, in the ordinary way, go to her sisters or their issue, 
they not being her heirs in tail. There would in such a case 
be a failure gf the settlement as to her share. To prevent 
this contingency, the so-called ^ cross remainders^ clause is 


» Ante, pp. 99 , loo. 


■ Ante, pp. 33-5* 
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introduced^ which entitles such sisters or their issue to succeed 
in proportionate shares way of remainder y until the whole 
estate is ultimately vested in a single sister or her issue 
Upon failure of this last limitation^ the final clause of dis- 
position takes effect, viz. : — 

(ix) To the use of the settlor and his heirs. 

It was never strictly necessary to express this clause, which 
merely stated the existence of the reversion implied by law 
upon failure of the limitations of the settlement. It had, 
however, formerly this advantage, that it enabled the Court, 
under its statutory powers to authorize a sale of the whole 
fee simple when, but for its existence, the reversion in fee 
could only have been disposed of by barring the entail. But 
now, by the Settled Land Act, iS8z^, the ultimate reversion 
is to be deemed, for purposes of the Act, to have been com- 
prised in the settlement, whether actually so comprised or 
not. 

Hitherto we have assumed, that our Real Settlement is of 
the simplest possible type, in which a settlor entitled in fee 
simple disposes absolutely of his unincumbered property. As 
a matter of fact, few cases of Beal Settlement are so simple. 
Very frequently, the settlor is himself only tenant in tail in 
remainder under a previous settlement; and, even if he pro- 
cure the consent of the tenant for life, he can only dispose 
of the property subject to the existing claims under the old 
settlement, which may comprise life interests, pin-money 
charges, jointures,' and portions for one or two generations. 

It might be thought that, in the circumstances, it would 
hardly be worth the while of the tenant in tail to effect a 

^ It may, of course, be provided, that, if there are only daughters by 
the contemplated marriage, they shall be postpdtaed in the inheritance to 
the sous (if any) of any subsequent marriage. And, in the case of a 
historical estate, especially if accompanying a title of honour, this would 
probably be done. An easy way to effect the provision would be to alter 
clause (vii), to cover the first and other sons successively of any marriage 
of the intended husband. 

^ e. g. Settled Estates Act, 1877 (40 & 41 Viet. 0. 18) $§ a, z6. 

* 45 & 46 Viet c. 38. § a (a). 
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settlement. But the tenant for life can, in fact, offer a sub- 
stantial bribe to his son to continue the family tradition, by 
consenting, if the settlement is made, to charge an annuity 
for the latter on his own life interest, which will probably 
provide a larger income for the son, than any which he 
is likely to realize by a sale (as a base fee) of his estate tail 
in remainder. This is, in fact, the plan by which, combined 
with family pride, the policy of the Pines and llecoveri^;^ Act 
is defeated. Unless some tenant for life happens to die while 
his eldest son is under age, or some son rigidly maintains 
himself on his own resources till his father’s death, the land 
never gets free of the settlement chain, except it be released 
by the sweeping sword of the Settled Land Act. We may 
indicate briefly the process by which land, already in settle- 
ment, is resettled on the marriage of th * eldest son. 

(i) Disentailing assurance in fee^ Imiiing the land to (general) Diaftii- 
trustees, to such uses as tenant in tail and protector shall jointly assunfneo. 
appoint. 

This deed must, of course, be executed with the formalities 
prescribed by the Pines and Recoveries Act, 1833 ^ The 
tenant in tail will be the son, whose intended marriage has 
caused the re-settlement. The protector will be his father 
the tenant for life in possession under the old settlement. 

By the disentailing assurance, the land is set free from all 
estates arising under the old settlement, subsequent to the 
tenancy in tail of the son ; but it remains subject, of course, 
to the various charges which take precedence of that estate. 

(ii) Appointment (until the solemnization of the intended Appoint- 

' ' ' /-TV nient until 

marriage) to the uses of the old settlement y (remaiti^er)y marriage. 

This is a precaution (probably unnecessary) which corre- 
sponds with the limitation in the former example to the 
settlor until the solemnization of the marriage. It is merely 

‘ 3 & 4 Will. IV. (1833) c. 74. Ante, pp. 357-9- 

’ Of course it is possible, in a long-lived family, that the tenant for life 
in possession should be the grandfather of the intended husband. In such 
a case he, and not the father, will be protector. But the father must join, 
to convey his life estate. 
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intended to keep the interests of the parties in %tatu quo^ until 
the happening of the event which is to cause the change. 

(iii) To the me that the intended wife shall have a pin-money 

charge^ {remainder)^ 

The form of this limitation has been previously explained 
The only difference here is, that the limitation takes effect by 
appointment instead of by conveyance. It is sometimes pro- 
vided, that the protector should convey his life estate and the 
tenant in tail convey again, in case of irregularity in the dis- 
entailing assurance. But it is simpler for the protector to 
convey also by the disentailing assurance ; and an ordinary 
conveyance by the tenant iii tail would have no effect. 

(iv) To the use that the intended husband shall receive an annuity 

during the joint lives of himself ami his father y {remainder") y 

This is the bribe which makes it worth the son^s while to execute 
the settlement. If grandfather and father are both living, the 
son^s annuity may be made to increase on the death of either ; 
as such an event would extinguish the annuity of the father. 

(v) To the use that the intended wife shall receive a jointure 

charge^ • {reinainder)y 

This clause has likewise previously been explained The 
wife’s jointure might also be made to increase, in the event 
of the protector^s death after that of the intended husband. 

(vi) To the use that trustees shaU receive a rent-charge to 

support the children of the intended marriagCy {remainder)y 

This clause has nothing to correspond with it in a simple 
settlement. It is necessitated by the possibility that the 
intended husband may die in the lifetime of his father, 
whereby his annuity will cease, and his children be without 
immediate claim on the property. It is carefully worded, only 
to take effect in this contingency. 

(vii) To the use of {the same) trustees for a term cf 500 years 

without impeachment of WastCy (remainder), 

* Ante, pp. 407-9. If there are previous pin-monej charges, the pin- 
money of the intended wife may be made to increase as they drop off, and 
likewise with the death of the protector. 

* Ante, p. 409. 
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This term is limited to the trustees^ to enable them to raise 
portions^ for the children of the intended marriage, other than 
the eldest son^ who will, in the normal course^ succeed to the 
bulk of the settled property under the subsequent limitations. 

(viii) To the me of the protector for life^ {remainder), 

The existing tenant for life under the old settlement here 
takes his place again as tenant for life, subject to the 
incumbrances created by the new settlement 

(ix) To the me of the intended husbawl for life, {pemainder), 

This clause will bring the settlor into possession, precisely 

at the same date as under the old settlement ; but, of course, 
as tenant for life, not as tenant in tail, and subject to the 
amount of his wife’s pin-money charge. 

(x) To the nf(e of the first and other sons of the intended 

marriage successively in tail (^malc), (remainder)^ 

This clause again is really expletive of the old settlement, 
under which the eldest son of the intended husband would 
naturally have succeeded his father as heir in tail. But the 
substantial difference is, that, under this second settlement, 
this interest cannot be defeated by a bar of the entail by the 
father, the remainderman in tail under the old settlement. It 
is, of course, quite optional for the parties, to limit the interests 
of the sons of the intended marriage in tail general or in tail 
male; but in a strict settlement, of the kind which we are 
considering, the latter course would probably be adopted. 

(xi) To the use of the second and other sons successively of the 

protector in tail (male), {remainder), 

Here we arrive at a substantial difference between a 


* As to these, see ante, pp. 409-10. 

’ Before this clause it is not unusual to insert another, giving the 
protector and settlor po^r of appointing jointly as they please. Pre- 
sumably this power is given, to enable the parties to make any altera- 
tion in the ultimate devolution of the property, which may be rendered 
desirable by change of circumstances. But the drawbacks attendant 
upon the clause are considerable, inasmuch as it virtually enables the 
protector and settlor to withdraw the property from settlement, and 
alienate it absolutely, subject only to existing incumbrances {Minton 
V. Kinoood (1868) L. R. 3 Ch. App. 614). 


Life estate 
of pro- 
tector. 


Life estate 
of hus- 
band. 


Remain- 
der in tail 
to sons of 
marriage. 


Remain- 
der to 
younger 
sons of 
protector. 



"416 


MODERN LAND LAW. 


Part 11. 


settlement by an owner in fee, and a re-settlement (such as 
we are describing) by a tenant in tail in remainder^ with the 
consent of the tenant for life (protector). The desire of the 
latter to keep the property in the strict line of descent, induces 
him to postpone the claims of his younger sons, to those of the 
male issue of the intended marriage. But this consideration 
does not apply to the female issue, except to the extent of pro- 
viding them with portions. The property then reverts to the 
old line of settlement, in favour of the sons of the protector. 
Extra por- (xii) To the me of (eejjarale) irudees for i,ooo years to raise 
daughters. ^ ^ {remainder). 

This clause is only inserted in settlements of the ^ strictest * 
type, in which the desire of the parties to keep the property 
in the male line is superior to all other considerations. In 
such cases, on failure of male issue of both intended husband 
and protector, the property is made to go to the other male 
issue of the protector^s father, though they are, of course, 
only collateral to both protector and intended husband. But, 
as a concession to natural afFection, the present provision 
authorizes the raising of a substantial sum of money, to 
be divided equally between the daughters of the protector and 
those of the intended husband, in such shares, as to each 
moiety, as the protector and intended husband shall re- 
spectively appoint This provision, while it secures to the 
nearer female relations substantial pecuniary advantages from 
the failure of the immediate male line, does not interfere with 
the strict descent of the inheritance ; and, as the old settle- 
ment was, itself, probably the result of the barring of an 
ei^il created by a still remoter settlement, under which the 
protector’s brothers took contingent interests, there is a certain 
poetic justice in attempting to repair the broken threads. 
This object is achieved by the following clause : — 

^ It is possible, in providing for the division of these portions, to stipu- 
late that the issue of deceased daughters shall represent their parents. 
But great care must be taken in such an event, to avoid infringing the 
Rule against Perpetuities. 



Chap. XXV. 


SETTLEMENT. 


I 

417 . 


(xiii) To the use of the brothers of the protector successively in Remain- 
tail male, tail to 

Here the limitations usually end; though we may, if we 
please, go on to limit remainders in tail female to the persons 
who have taken remainders in tail male, or remainders in tail 
general to the daughters of the intended husband and the 
protector respectively, in each case each degree taking as 
tenants in common ‘ with cross remainders over ' An'I then 
there may be the hual limitation to the intended husband 
(the settlor) in fee 

B. Bersonal Sdllcments, Personal 

In this case, as has been said, the object of the parties is mont. 
simply to make provision for the issue of the contemplated 
marriage, without regard to the preservation of the identity 
of the settled property. The property to be settled may be 
provided by the intended husband or by the intended wife, 
or by relatives of either ; and the disposition of the bene- 
ficial interest will probably be substantially afEected by these 
circumstances. But this again is entirely a matter of arrange- 
ment between the parties. The limitations of a very simple 
settlement of this kind will be as follows : — 

(i) Conveyance of the property^ in appropriaU form, to the Oonvt^y- 
trnstees to the use of, or in trust for, the respective settlors until trustees. 
the marriage^, and afterwards on trust for sale. 

If the settled property comprises any land, it is far better 
that the conveyance to the trustees should take the form 
of a simple deed of assurance, separate from the settlement 

' Ante, pp. 411-3. • 

* Ante, p. 419. It need hardly be pointed out that the student will 
infinitely lessen his task of comprehending the limitations of a strict 
settlement, if he reads the above description side by side with an actual 
precedent or form, e. g. that given as No. iv. in Vaizey on SetUmunta, vol. 
iii. or Key & Elphin stone, Precedents (3rd ed.) vol. ii. p. 668. 

* It will be observed that, If the property conveyed is leasehold or 
copyhold, the settlors will, under this clause, only obtain equitable 
interests. But the trustees under it will only be bare trustees/ and the 
settlors will be entitled, if the marriage goes off, to reconveyances of the 
legal estate. 
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which contains the subsequent disposition of the proceeds of 
sale. For, although, by the trust for sale, the trustees will 
have power to g^ve to purchasers receipts which will ex- 
onerate them from making inquiry as to the application of the 
purchase money yet it is much more convenient to separate 
the details of the settlement from the title to the land. The 
trustees may find it convenienl. to be able to hand over the con- 
veyance to a purchaser, or to acknowledge a liability for its 
production, which it might be very awkward to attach to the 
settlement itself. In the ease of land, it is very important 
to make the conveyance on trust for sale, not merely with 
power of sale, as the former course stamps the property at 
once with the character of personalty It is, of course, 
always possible to authorize the trustees to delay the execution 
of the trust in the exercise of their discretion, or even to 
make it dependent on the direction of the husband or wife, 
or both, during their respective lifetimes. The execution 
of the conveyance to the trustees will be accompanied by 
the execution of a contemporaneous deed (known usually as 
'the settlement^), which will be principally occupied with 
declaring the purposes to which the proceeds of the sale (and 
the property itself until sale) are to be put. These will 
usually be : — 

(ii) To invest in specified securities, or in securities sanctioned 
hy law. 

The list of securities authorized by law for investment by 
trustees will be found in the Trustee Act, 1893®, and, as 
it is fairly comprehensive, it may well be doubted whether, 
except in special circumstances, it is prudent to go outside 
it, except, possibly, for the purpose of sanctioning investments 
in leaseholds On the other hand, itomay be considered ad- 

* Trustee Act, 1893 (56 & 57 Viet. c. 53) § 90. 

* 'Pitman v. Pitman^ 1899, i Gli. 979. It should be noticed, that even the 
exereiM of a power of sale will not necessarily give the proceeds the 
character of personalty. 

* 56 & 57 Viet. c. S3. § X. See post, p. 439. 

* The Act authorizes * real ’ securities (§ x (b)) ; but real securities do 
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visable expressly to forbid investment in any particular class 
of investment authorized by the Act; and such prohibition 
will be effectual. 

(iii) To stand possessed of the proceeds, in trust to pay the ; 

income to the husband and- wife during their joint lives, in pro- \ 
portion to the p^'operty ' brought in by each, ’ 

Here again it may be arranged, that the whole income 
should be paid to the husband, as head of the matrimruiial 
establishment. But the tendency is, and will increase, to 
give each party the income of his or her former property only. 
The share of the wife may, of course, be made payable ‘with- 
out power of anticipation,^ but, in any case, it will belong to 
her for her separate use. Upon the death of either husband 
or wife a very common trust will be — 

(iv) To pay the income of the whole fund to the survivor during ^ 
his or her life. 

But here, again, if the fund is very large, it may be con- 
sidered desirable to accumulate the whole or a portion of the 
deceased^s income, for the benefit of the children of the 
marriage, or even to expend it on their maintenance and 
education during the lifetime of their surviving parent. Per- 
haps the best method of all is, to enable each party (husband 
and wife) to bequeath by Will to the survivor a life interest 
in the property contributed by him or her. Upon the death 
of the survivor, the trustees will then be directed to stand 
possessed of the investments — 

(v) TJpon trust for the issue of the intended marriage ^ in such " 

shares as the intended husband and wife shall jointly appoint^ or, 
in d^ault, as the survivor shall solely appoint, • 

Here again, if desired, the Power of each party to appoint 
may be strictly limited to the proceeds of the property 
contributed by him or her; but this course ought not to 

not include leaseholds in the ordinary sense {Re ChmneU (1878) 8 Oh. 
D. at p. 508), though they do include mortgages of ' property * (? other 
than land) held for at least aoo years at a rent not greater than a shilling 
a year (§ 5 (x) (a)). On the other hand, if a power to invest in leaseholds 
be given, it should be carefully restricted. 


Life 

interests 

during 

marriage. 


Trusts f»f 
capital!. 



In default 
efappoiiit- 
luerit. 


Kule 

against 

Perpetu- 

ities. 


Period of 
vesting. 


Ji20 MODERN LAND LAW. Part II. 

be taken without special authority. The Power of appoint- 
ment may be made exereiseable by deed or Will ; but it must 
actually be so exercised, that all the issue taking under it 
acquire indefeasible interests within twenty-one years of the 
death of the survivor of husband and wife^. Under this 
Power, it will be easy for the parties to provide for a sub- 
settlement on the marriage of a child, by executing an 
irrevocable deed of appointment in its favour The rules for 
the creation and execution of Powers of appointment have 
been previously discussed. In default of the exercise of such 
powers, the trustees should be directed to stand possessed 
of the fund — 

(vi) Up 07 i tmst for the children of the marriage in equal 
ithares^ the sons at twenty-one^ and the daughters at twenty^one or 
marriage. 

It will be observed that this clause, as drawn, entirely 
obviates any possibility of the trusts of the settlement in- 
fringing the Rule against Perpetuities. But it does more 
than this. By making the vesting of the children's shares 
contingent upon their attaining twenty-one (or, in the case 
of daughters, being married®), the danger that a part of 
the fund might escape the settlement by the death of one 
of the children under age, is also avoided. If a child so 
dying had attained a vested interest, his share would, of course, 
go to his next of kin, i. e. (probably) his father, and the 
provision for the other children would be proportionately 
diminished. 

It may, however, be specially provided that, in the event of 
the death of one of the children under age, but leaving issue, 
his issue shall take the share to which their parent was pre- 
sumptively entitled under the settlemetfat. But such a proviso 

Otherwise the Rule against Perpetuities would be infringed. 

^ For a form of such sub-settlement, see Davidson, Concise Precedents, 
No. cix. 

* When their share could, of course, be settled under the provisions of 
the Infant Settlements Act, 1855 (18 & 19 Viet. c. 43). 
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must always carefully be made subject to the exercise of the 
previous power of appointment, in favour of the other objects 
of the settlement. 

Once more, great injustice might be done, if a child to Hotciij».>t 
whom an appointment had been made were allowed to claim 
a share of the residue of the fund, without deducting the 
value of the share already appointcnl to him or her. In the 
case of distribution on intestacy, this contingency is. .4S we 
have already seen, provided for by law'. But, inasmuch 
as the distribution of a settlement fund, even on default 
of appointment, is not a distribution on intestacy, it is neces- 
sary to insert an express ^ hotchpot ^ clause, excluding those* 
children who have already taken their shares by appointment, 
or compelling them to bring into account the benefits already 
received under the Power of apjiointmcnt. 

Finally, in the event of the total failure of issue of the 
marriage before the period of vesting, the ultimate destination 
of the fund is provided for, by directing the trustees to stand 
possessed thereof — 

(vii) Ujwn trust for the intended husband and wife^ in Ultiinau* 
proportion to the amounts of proiierty contrihnted by each re- cnpitHl. 


This final disposition cannot, of course, lake effect until the 
death of one of the spouses, for, until that event, it can never 
be certain that there will be no issue. But the person to whom 
such a disposition enures can, notwithstanding, dispose of it 
in anticipation, by Will or otherwise. It is a contingent 
equitable interest. 

Having now followed the steps by which the devolutioa of Powers 
the settled property is regulated in Real and Personal Settle- settle- 
ments respectively, wtf must turn to the important subject of 
the powers exerciseable under settlements. These will be 
found to group themselves naturally into two classes, according 
as they are exercised by (a) beneficiaries, and (S) trustees. 


‘ Ante, pp. 211-2. 
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And each of these classes will again subdivide naturally into 
(a) powers conferred by law, and (5) powers conferred by the 
express terms of the settlement. 

J, Pow&i'B of beneficiaries. 

These are, naturally, powers belonging to ^ limited owners,^ 
i. e. persons entitled to the temporary enjoyment of the 
settled property. Persons in whom complete ownership is 
vested exercise, of course, the ordinary powers of owners. 
As to them, in fact, the settlement has ceased to operate. 

(a) Legal powers ofhenfwiaries. 

It need hardly be said that the ^ limited owner ’ under a 
settlement, has, as incident to his interest, the power of dealing 
with that interest for his own benefit, in any way, and to 
any extent, that he may choose. The only exceptions to this 
rule are {a) married women, who, as we have seen may be 
‘restrained from anticipation’ during their covertures, and 
if) infants and other persons under disability, who, by reason 
of their personal incapacity, are, to a greater or less extent, 
restrained from dealing with their interests^. Subject to 
these exceptions, the ordinary powers of disposition and dealing 
incident to ownership, legal and equitable, attach to the interest 
of the limited owner under a settlement, and no provisions of 
the settlement can impair their exercise 

But it has, in recent years, been the policy of the law, to 
confer upon the limited owner very wide powers affecting, 
not only his own interest, but the whole of the property com- 
prised in the settlement. These powers are of an admini- 
strative character only. It is not intended that the limited 
owner shall be able to affect the beneficial interests arising 
under the settlement ; and, in exercising them, he is usually 
subject to restrictions imposed in the interest of other parties 
which go far to place him in a fiduciary position^. The 

* Ante, pp. a8fl-4. * See cap. xvii. 

* Ai^te, p. z86. And see, especially, Settled Land Act, 1889 (45 & 46 
Viet. c. 38) § 51, 

* ib. § 53 . 
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peculiar character of his statutory powers is also marked by 
the fact that they are exerciseable^ in most cases^ even aftei* 
the limited owner has alienated his own interest Inasmuch 
as we have already considered the details of most of these 
legal powers, in dealing with the estate for life, it is not 
necessary to do more here than recapitulate them. The most 
important are : — 

(i) To sell, 

(ii) To exchange, 

(iii) To make partition, 

(iv) To enfranchise copyholds, 

(v) To effect improvements, 

(vi) To grant leases, 

(vii) To dedicate to the public, 

(viii) To mortgage for special purposes 
And to these may be added a somewhat important power, 
not conferred by any special statute, but recognized by courts 
of Equity, to obtain the custody of the title deeds \ It is 
a power which the Courts will watch with some jealousy; 
for it undoubtedly makes it easy for the limited owner to 
commit serious frauds And it is a right of the legal tenant 
for life only, though there have been cases in which the equit- 
able tenant for life, having obtained possession of the title 
deeds, has been allowed to retain it In spite of the obscure 
and inconsistent wording of the Acts®, it seems the better 
opinion, that the statutory powers of administration of the 
limited owner, can be executed by the owners of equitable as 


^ This is true of the powers vested in a tenant for life in possessiqp by 
the Fines and Recoveries Act, 1833 (3 & 4 Will. lY. c. 74) § aa, and the 
Settled Land Act, .188a (45 & 46 Yict. c. 38) § 50. 

® ib. §§ 3-18. See ant^ pp. 47-53. 

3 LeoUhes v. ZecUhes (1877) 5 Ch. D. aai. 

* Jenner v. Morris (1866) L. R. i Gh. App. 603. 

> Lady Langdale v. Briggs (1856) 8 De G. M. A G. at p. 416. But this was 
a consent case. And see Re Netom, 1894, a Oh. a97. 

< e. g. Improvement of Land Act, 1864 (37 A 38 Yict. c. T14) $ 8 ; 
Settled Estates Act, 1877 (40 A 41 Yict. c. 18) § 46 ; and Settled Land 
Act, i88a (45 A 46 Yict. c. 38) § a (5). 
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well as of legal interests^. But the limited owner of an 
undivided share cannot exercise his statutory powers, with- 
out the co-operation of the tenants for life of the other 
undivided shares, claiming under the same settlement 

(6) Exjiress Towers of henejiciaries. The statutory powers 
being necessarily intended for typical cases, the special circum- 
stances of a settlement often require the supplementing of 
them by additional clauses. Thus, for example, it may be 
desired to give the tenant for life power to dispose by way 
of sale or lease of the principal mansion house, contrary to 
the provisions of the Settled Land Acts^; or to authorize 
him to grant leases for longer than the statutory terms. He 
may also be empowered to accelerate the periods at which the 
portions trustees may raise portions; and his consent may 
be, and often is, made essential to the variation of invest- 
ments by the trustees of a Personal Settlement. He may 
likewise have the Power of appointing new trustees * 

But the most important Powers conferred by the express 
terms of a settlement upon a tenant for life are those which 
enable him to dispose of the beneficial interests in the settled 
property, or, as we may call them, ^ dispositive ^ Powers, The 
most usual of these may here be enumerated. 

(i) To jointure^ or to charge income with an annuity in favour 
of a future wife or husland. 

Where the property is contributed by the husband, it is 
not unusual to stipulate that, in the event of the death of 
the intended wife, he shall be at liberty, on the occasion of 
a future marrjage, to appoint a legal rent charge, or (in the 
case of a Personal Settlement) to appropriate a portion of the 
income, by way of pin-money or jointure for the future wife. 
As by the death of the first wife her^ claims to pin-money 

^ Wolstenholme & Turner, Settled Land Act, p. 12. See Pocoeft's and 
Prankerd *8 Cdniracf, 1896, i Ch. 302. 

^ Settled Land Act, 1882 (45 & 46 Viet. c. 38) § 2 (6). 

^ ib. $ 15 ; and Settled Land Act, 1890 (53 & 54 Viet. c. 69) § lo. 

* Trustee Act, 1893 (56 & 57 Viet. c. 53) §§ 10-12. This Power will 
extend to the appointment of ^ trustees for the purposes of the Settled 
Land Acts,* lb. § 47. See post, pp. 498-9. 
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and jointure are gone, the existence of this clause need not 
unduly burden the estate. A similar course of reasoning 
often confers upon a wife whose property is brought into 
settlement, a right to appoint an annuity to a future husband. 

In the case of Real Settlements, the clause appears to be usually 
made by way of proviso ^ ; but any exercise of it would take 
efiFect by way of use carved out of the seisin of the general 
trustees. In the case of Personal Settlements, the ap’ -int- 
ment would operate simply as an assignment of an ijquitable 
interest. The Power should be given only to the limited owner 
in possession ; to prevent multiplicity of charges. 

(ii) To appoint shares of portions, wlfcn raised. Ti» appoint 

^ . portions. 

Ihis is one of the most important dispositive Powers given 
to a limited owner. It applies equally to the distribution of 
* portions ^ in the technical sense, i. e. sums raised by way 
of mortgage under a Real Settlement, and to shares of capital 
under a Personal Settlement. And as there is now, as we 
have seen‘^, no equitable restriction ujion the exercise of 
Powers of Appointment, it is very necessary that the limits 
of the Power should be carefully defined by the settlement. 

It may be made exerciseable by husband and wife jointly, and 
by the survivor, or by each of the parties in respect of the 
property contributed by him or her. The conditions and 
mode of exercise of Powers of Appointment have been fully 
discussed in an earlier chapter^. 

(iii) To revoke and resettle. This is a Power which must, 

of course, be handled with the greatest caution, as its exercise reHuttin 
involves the existence of the whole settlement. But, where 
the settlement is voluntaiy, or, in a settlement for value, when 
the main purposes of the settlement, e. g. provision for wife 
and issue, have been jBxhausted, it is not uncommon to give 
the settlor power to resettle the property. The objects of 
his future bounty should, however, be clearly designated, 

» Vaizey, Settlements, vol. iii. p. 13 ; Key & Elphinstone, Precedents, vol ii. 
p. 603. 

» Ante, pp. 122-3. 


• Ante, cap. vii. 
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if it is not really intended to give the settlor a free hand. A 
modified form of this clause may be found in the Power— 

(iv) To raise 'portions for children of a future marriage^ which 
may be found both in Beal and Personal Settlements. In the 
former case^ it takes the shape of a proviso, that the limited 
owner shall he entitled, upon remarriage, to charge a limited 
sum for portions for the children of his second marriage, to 
be disposed of and administered in the same way as the 
portions directed to be raised by the settlement itself, and to 
appoint the premises charged for a term of years by way of 
security In a case of a Personal Settlement, it operates by 
way of Power to revoke the trusts of the capital money to 
a specified extent, which is usually to be determined by the 
number of the children of the first marriage, and to appoint 
other trusts in substitution for them, in favour of the children 
of the subsequent marriage ^ 

(v) To direct advancement of infants^ shares. 

As we shall hereafter see, the trustees of property secured 
for the benefit of infants are entitled, at their own discretion, 
to employ any part of the available income of such property 
for the maintenance of the infants during their minority. 
But it frequently happens, e. g, in the ordinary case of a 
Personal Settlement during the lifetime of the tenant for life, 
that there is no available income ; or, again, that the income 
is inadequate for the purpose. It is, therefore, very important, 
that the trustees should be empowered to raise, by way of 
anticipation, a’ part of the expectant share to which such an 
infant or othet beneficiary may be entitled ; and this object is 
eff^ted by what is known as the ‘ advancement clause.’ By 
the terms of this clause, the trustees are authorized to 
anticipate the natural time for payment of the share of any 
beneficiary, for the purpose of his or her permanent advance- 
ment in life, e. g. to provide capital to start a business, to 

^ Vaizey, Semrnrntsj vol. iii. pp. 14, 15 ; Key & Elphinstone, Precedents 
(3rd ed.) vol. ii. pp. 606, 607. 

* Vaizey, SetOsmentSf vol. iii. pp. Z17-90. 
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purchase an outfit to enable the beneficiary to take up a foreign 
appointment^ or to furnish a lady^s marriage trousseau. And, 
as the exercise of this Power of advancement is usually made 
at the expense of the tenant for life^, whose income is 
diminished by the process^ it is the rule to make that exercise 
dependent upon his direction. So that the Power of advance- 
ment, though technically a Power belonging to the trustees, is 
really a Power exerciseable by the tenant for life. As it is 
one which docs not exist independently of express provision 
great care should be taken to word the Power in such a way 
as to cover all possible requirements^ — e. g. to define liberally 
the purposes for which it may be exercised, to make it 
applicable to beneficiaries of full age as well as to infants, and 
to beneficiaries contingently, as well as to those absolutely 
entitled, to shares in the portions fund. In Beal Settlements, 
the Power of advancement is exercised by a mortgage of the 
settled property under the Power, the interest being kept down 
by the tenant for life, and the capital being finally deducted 
from the share payable to the beneficiary receiving the 
advancement. In Personal Settlements, the trustees advance 
part of the trust fund, thereby proportionately diminishing the 
income of the tenant for life, and debiting the beneficiary 
with the amount against the ultimate distribution. If the 
beneficiary is only contingently interested, e. g. on his attaining 
the age of twenty-one years, and he dies before becoming 
absolutely entitled, the loss falls, of course, upon the other 
beneficiaries. A tenant for life who has assigned his interest 
will not be allowed to diminish the income of Itis assignee, by 
exercising his Power of advancement . 

JS, Powers of trustees. Powers of 

We now come to deal with the powers, implied and express, **'^®^®®**' 

^ It maj, of course, be possible for the trustees to sell or mortgage 
a part of the espectant share of the beneficiary as a reversionary interest 
purely. But such a process is only effected at a sacrifice. 

‘ Walker v. Wethert^ (i8oi) 6 Ves. Jr. 473. But the Court may sanction 
such a step, even when there is no direction. 

* Notttdge v. Qreen (1876) 33 L. T. (N. S.) aao. But he may probably do 
so if the assignee consents. In re Cooper (1884) 27 Ch. D. 565. 
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which are exerciseable by trustees of settlements in virtue of 
their fiduciary position. These powers are, naturally, of an 
administrative character only; it is not intended that the 
trustees shall exercise disposing powers over the beneficial 
interests under the settlement. 

But before dealing with the powers of trustees in detail, it 
is necessary to allude, briefly, to a difiiculty which has arisen 
from the wording of a recent statute. It was the policy of 
the Settled Land Act, i 88 z to vest certain important rights, 
powers, and duties, in trustees of settlements. But it not 
infrequently happens, as we have seen, that there are two or 
more groups of trustees connected with n. settlement ; and the 
question then arises — by which of such groups may the rights 
and powers of trustees under the Settled Land Acts be 
exercised, and upon which are the duties incumbent? This 
question the Acts themselves endeavour to answer, by providing 
that they shall belong to (i) those trustees who, under the 
settlement, are trustees for sale of the land concerning which 
the question arises, or with power of consent to or approval 
of the exercise of a power of sale of such land, or (2) if there 
be no such persons, then the persons declared by the settlement 
to be trustees for the purposes of the Settled Land Acts or 
(3) failing these, persons having similar powers with regard to 
other land comprised in the same settlement •'*, or (4) failing 
these, ])ersons having future powers or trusts for sale (absolute 
or contingent) or powers to consent to or approve of the exercise 
of such powers *. The result of these provisions is, to mark 
ofE a special class of ‘ trastees for the purposes of the Settled 
Laqd Acts,’ who alone can exercise the powers conferred 
by statute on such trustees. These will usually correspond 

* 45 & 46 Viet. c. 38. 

^ ib. §. a (8). A trustee having a Power of sale subject to the consent 
of a 1»nant for life, has been held to be a ^ trustee for the purposes of the 
Acts.’ Constable v. Constable (x886) 3a Ch. D. 333. 

^ This definition was necessary to provide for the difficult cases in which 
there was no power of sale, e. g, the principal mansion house. 

* Settled Land Act, 1890 (53 & 54 Viet c. 69), § 16. 
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with the ‘ general trustees^ of the settlement ; but, of course, 
only if the latter fulfil the statutory requirements. It is 
an useful practice to name, in the settlement itself, the ' trustees 
for the purposes of the Settled Land Acts.^ 

We now come to specify some of the more important powers 
belonging to trustees of settlements. And first, 

(a) Iwplied powers of Irnstees. Implied 

A trastee has, from the nature of the case, such powers of ^ ^ 
dealing with the property entrusted to him, as are al>solately 
necessaiy to enable him to perform his duty. But as it is 
often a very difficult question to decide how far a certain step 
is strictly necessary, trustees are very unwilling to rely upon 
this general power, and persons dealing with them are still 
more unwilling to do so. Practically, therefore, a trustee relies, 
in every case, either upon the express provisions of the settle- 
ment, or upon the terms of a st/atute. The statutory powers 
of a trustee arise chiefly from Acts of Parliament passed 
since the middle of the present century, the most important 
now in force being Lord St. Leonards" Act of 1859 the Con- 
veyancing Act, 1881 the Settled Land Act, 1882, and its 
amendments and the Trustee Act, 1893, and its amend- 
ments The chief of them may be enumerated : — 

(i) To sell property incumhered with debts, Salo of 

This power was created by one of the surviving clauses of 
Lord St. Leonards* Act. It applies only to cases of settle- pioperty. 
ments made by Will coming into operation after August 12, 

1859, where the testator has charged his real estate, or any 
portion of it, with payment of his debts or legacies, and has 
devised the whole of his interest to trustees Where there 
has been no such devise, the power of sale belongs to the 
executors It is prq^able, that the value of this section will 
be practically abolished by the operation of the Land Transfer 

^ 93 & 23 Viet. c. 35. * 44 & 45 Viet. c. 41. 

* 45 & 46 Viet. e. 38 ; 47 & 48 Viet (1884) c. 18 ; 50 & 51 Viet. (1887) 

c. 30 ; 59 & 53 Viet. (1889) c. 36 ; 53 & 54 Viet. (1890) o. 69. 

* 56 & 57 Viet. c. 53 ; 57 & 58 Viet. (1894) c. lo ; 59 & 60 Vic. (1896) 0. 35. 

* 99 & 33 Viet. (1859) c. 35. $ 14. * ib. § i 6 . 
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Act) 1897 under which the land will be sold in all such cases 
by the personal representatives. 

(ii) To manage the land of infante. 

This is a power conferred by the Conveyancing Act, 1881 
and it includes the power to cut timber, build and repair 
houses, work mines (but not to open new ones), improve and 
drain the land, insure against fire, accept surrenders of leases, 
and accumulate surplus income. In spite of the loose wording 
of the section, it seems probable that these powers only belong 
to trustees acting under a settlement coming into operation 
since December 31, 1881 ^ The accumulations of income go 
either to the infant on his attaining his majority (or, being 
a woman, on her marriage), or are carried over to the further 
trusts of the settlement, if any, or belong to the infantas 
personal representatives This section, of course, diminishes 
considerably the powers of an infantas guardian in the cases 
to which it applies. 

(iii) To maintain infants. 

Trustees have a general power to expend the income of 
property to which an infant is entitled, either contingently 
or on an event which must happen not later than his twenty- 
first birthday, for the maintenance, education, or benefit of 
the infant. The money may be paid to the infant’s parent 
or guardian, and may be allowed by the trustees, whether the 
infant has other provision for his maintenance, or not ®. The 
accumulations of surplus will belong to the persons ultimately 
entitled to the*propei*ty This power maybe modified by 
the express terms of the settlement ; but, in the absence of 
such modification, it applies to settlements of any date 

(iv) To exercise the powers of an inf ant tenant for life under 

the Settled Land Acts. . 

This power is conferred by section 60 of the principal 
Act^, and, of course, it greatly increases the powers of trustees 

> ^ A 6x Viet. c. 65. S 9 (9). ’ 44 &; 45 Viet. c. 41. § 49. 

• ib. S 49 (8). * ib. § 49 

• Conveyancing Act, 1881 (44 & 45 Viet. c. 41), $ 43 (i). 

• ib. § 43 (9). ^ ib. § 43 (3) (4). * 45 A 46 Viet. (1889) c. 38. § 60. 
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whose tenant for life is an infant. It does not, however, 
apply to the case of an infant married woman, whose powers 
are, presumably, exerciseable by her husband Neither does 
it extend to cases of other tenants for life under disability, 
e. g. lunatics 

(v) To receive purchase money on dispositions by limited owners. Receipt of 

, , * T)UFCIlftSO 

This is one of the most important provisions of the Settled money on 
Land Act^, and is the great safeguard against malpractices 
by a tenant for life. It includes the ancillary powers of in- 
vesting the ‘ capital money ^ so received, i. e. money which is 
to be secured to answer the trusts of the settlement or its 
expenditure on the improvement of other parts of the settled 
land of authorizing the cutting of timber by limited owners 
not entitled to commit Waste ®, and the apportionment between 
capita] and income on sales of leaseholds *^. A limited owner, 
exercising his powers of disposition under the Settled Land 
Acts, must give notice to the trustees ® ; and in some cases 
their consent is necessary to the sale by a tenant for life®. 

But the latter may insist upon capital money being paid into 
court instead of to the trustees ; and his consent is necessary 
to investments^'. 

(vi) To invest and vary investments. Invest- 

This brings us naturally to the very important powers of 

trustees, with regard to investment of trust funds. It is one 
of the best settled rules of Equity, that a trustee is never 
justified in keeping any capital money, i. e. money not imme- 
diately claimable as income by beneficiaries, uninvested, a 
moment longer than is necessary to find a suitable investment'^. 

^ 45 46 Viet. (i88a) c. 38. § 61. The wording of the section is peouTiar, 

and it is impossible to say what was the real meaning of the Legislature. 

* ib. $ 6a. • * ib. § aa. * ib. $ a (9). 

® ib. §§ ai (a), 35, 36. • ib. § 35. ib. § 34. 

” ib. § 45. Notice is not necessary when the disposition is a lease not 
exceeding twenty-one years (Settled Land Act, 1890, 53 & 54 Viet. c. 69. 

§ 7 (i))- 

* Settled Land Act, 1890 (53 ft 54 Viet. c. 69. $ 7 (i)\ $ xo (a). 

Settled Land Act, i88a (45 ft 46 Viet. c. 38), $ aa (i). 

^ ib. $ aa (a). Moyle v. Moyle (1831) a Russ ft M. 710. 
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If he does so, he will be answerable for any loss which may 
happen in consequence. But he is not at liberty to make any 
investments which he pleases. Subject to the terms of the 
settlement, he can only be safe in investing in one or more 
of .the securities authorized by law. A list of these securities 
is now to be found in section i of the Trustee Act, 1893, 
and may be summarized as follows : — 

(a) Public funds of the United Kingdom^, 

(/3) Real securities ^ in Great Britain and Ireland, 

(y) Stock of the Banks of England and Ireland, 

(8) Certain Indian Government stocks, and stocks of Indian 
railways, the produce whereof is guaranteed by the Indian 
Government, 

(e) Metropolitan Consols, 

(C) Certain stock of certain railway and water companies 
and commissions, and of certain municipal boroughs and of 
county councils, 

(ij) Securities authorized from time to time for investment 
of cash under the control of the High Court 
The existing order of the Supreme Court on the subject 
of investments is dated November 26, 1888, and makes 
practically no alteration in the scope of the investing powers * 
of trustees. 

Variation The power to Vary investments is expressly given by 
monts. statute ® ; and, like the power of investment itself, must be 
exercised according to the discretion of the trustees In 
Mortgages, lending on mortgage, even if the security itself is primd facie 
correct, the trustees must see that a margin of security, 
amounting to one-third of the value of the property, is left 
to allow for contingencies’^; but they will be justified, within 
these limits, in relying upon the repoii^ of an apparently able 

* ' Including securities the interest of which is guaranteed by Parliament. 

* ^Including mortgages of leaseholds with 200 years to run at rents not 
exceeding is. a year, and charges under Improvement of Land Act, 1864. 

* Trustee Act, 1893 (56 & 57 Viet. c. 53) § i. 

* See the Order in Annual Practice (1899) vol. i. p. 318. 

* Trustee Act, 1893 (56 & 57 Viet. c. 53) §1. • ib. § 3. Mb. § 8 (i). 
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and independent surveyor^. If they exceed the proper pro- 
portion, they will be liable for the surplus only, not for the 
whole investment 2. In lending money on leaseholds, trustees 
may dispense with the investigation of the lessor^s title®; 
and on a loan or purchase of any property may accept less 
than the strict length of title 

(vii) To appoint new trustees. New trua- 

Provision for the appointment of new trustees may be made 
by the settlement itself ; but, in default of provision, when- 
ever a trustee dies, or retires, or becomes incapable of acting, 
the surviving trustees may by waiting appoint his successor, 
who will have all the powers of the former trustee®. It is 
not necessary (in the absence of direction) to fill up the 
number of trustees beyond two ; but the number must never 
be allowed to fall below two, unless where a single trustee 
was originally appointed by the settlement®. Where there 
are more than two trustees, any one of them, with the consent 
of his co-trustees and the person entitled to appoint, may 
by deed withdraw from the trust but, in other cases, 
a trustee who has once accepted cannot resign ®. Whenever 
there is any difiiculty in the way of appointment of trustees 
by the parties, the assistance of the Court may be invoked ; 
and the Court has power, in any case, to appoint a trustee 
in substitution for a convicted felon or a bankrupt ®. When 
a new trustee is appointed by the Court, the Court makes an Vesting 
order declaring the property to be vested in him i® ; and it has 
power to do the like, in the event of there being any un- 
certainty as to the person in whom a trust estate is vested. 

Trustee Act, 1893 (56^ 57 Viet. c. 53), § 8 (i). ■ ib. § 9 (i). 

* ib. § 8 (a). ^ ib. § 8 (3). “ ib. § 10 (i). 

* ib. § 10 (2) (c). But, where the settlement came into operation after 
December 31, 1881, the single survivor of trustees may, in the absence of 
express prohibition, exercise all trusts and powers vested in the trustees 
jointly. 

’ ib. § II (i). * He may, however, bo discharged by the Court. 

* ib. § 25 (i). The trust estates of a felon do not vest in hia adminis- 
trator, but remain unaffected by his convittion (ib. $ 48). 

w ib. § a6 (i). 

If f 
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or when, owing to infancy, absence, or other incapacity, it is 
difficult to procure a conveyance of the legal estate When 
a change of trustees is effected by the parties, provision should 
be made for transfer of the trust property; but a mere 
declaration by the appointor in the deed of appointment is 
sufficient All the powers of the Trustee Act, respecting 
the appointment of new trustees and the retirement of trustees, 
apply to ^trustees for the purposes of the Settled Land Acts®.^ 
Method of (viii) To sell in manner deemed desirable. 

Formerly a trustee exercising a power of or trust for sale was 
bound to exercise it according to elaborate rules, intended to 
guard against alienation of trust property at an under value. 
But now he may sell in such manner and on such conditions 
as he may think fit. and subject to the terms of the Vendor 
and Purchaser Act, 1874, relative to the obligations of vendor 
and purchaser^. His receipts are conclusive in favour of 
purchasers ; and he may authorize a solicitor to receive the 
purchase-money^. But he must not leave the money lying 
in the liands of an agent 
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(ix) To insure, 

A trustee may insure any building comprised in the trust 
property to the extent of three-fourths of its value, and 
charge the expense on the estate 

(x) To renew leaseholds, 

A trustee of leaseholds renewable by custom or contract 
may, and, if required by the beneficiaries interested, must 
endeavour to ’obtain a renewal, unless there is provision to 
the contrary in the settlement®. He may use other property 


• Trustee Act, 1893 (56 & 57 Viet. c. 53), § a6 (a) a8-3a. But the Court 
may, if it pleases, appoint a person to convoy instead, ib. § 33, 

• ib. $ la (i). * ib. § 47^ 

• ib. §§ 13“ 1 5. These terms considerably abridged the rights formerly 
belonging to a purchaser. under an open contract in respect of investigation 
of the lessor’s title (37 & 38 Viet, c^ 78. §§ 1^3, 13). 

• Trustee Act, 1893 (56 & 57 Viet. c. 53), §§ 17, ao. • ib. § 17 (3). 

^ ib. § 18. But this power does not apply where he is only a ^bare 
trustee,’ i.e. a trustee with no active duties to perform. 

• ib. § 19 (i). 
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subject to the same trusts, or mortgage the property comprised 
in the new leases, to furnish the necessary expenses 

(xi) To accept evidence of liahilities and compound claimit, Compro> 
A trustee is not entitled to diminish the trust property, by 

admitting unfounded liabilities or foregoing just claims. But 
there are many cases in which a prudent man, acting in his 
own affairs, will acknowledge a liability, the strict legality 
of which he doubts, rather than contest the matter. .\iid, 
similarly, a prudent man will often accept a composition for 
an undoubtedly good claim, rather than run the risk of losing 
all by pressing for the whole. Formerly trustees had not 
this discretion, in the absence of express authority ; now it 
is conferred on them by statute 

(xii) 7o pay money into Court, Paynn iit 

One of the most valuable powers at the disposal of a trustee ****^** 

is the right to pay trust funds into Court. This step virtually ^“***''* 
relieves the trustee of all responsibility for the safety and due 
distribution of the money ; but, as it entails expense on the 
trust estate, it should not be resorted to except in cases of 
bond fide doubt or difficulty. A majority of the trustees is 
sufficient to authorize the step ; at least so far as moneys 
under their own control are concerned ^ 

(xiii) To call upon a heneficlary to indemnify. Indim- 

As a rule, a trustee who commits a breach of trust, however 
technical, must bear the loss consequent thereon But, if the ^***^*'“"^- 
breach has been comm itted at the written request of a beneficiary 
(even though the latter be a married woman restrained from 
anticipation), the Court may impound all or aify part of the 
beneficiary^s interest in the trust estate, for the purpose of 
indemnifying the trustee 

(1) Express powers ofUrustees. Expn 88 

The powers conferred by law upon trustees are now so ex- 
tensive, that the need for enlarging them has become almost 

^ Trustee Act, 1893 (56 & 57 Viet. c. 53), $ 19 fa). " ib. § ai. ® ib. § 4a. 

* For an exception to this rule, see Judicial Trustees Act, 1896 (59 & 60 
Viet. c. 35), § 3. » Trustee Act, 1893 (56 & 57 Viet. o. 53), § 45. 

ni % 
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non-existent. It may^ however, be considered desirable in 
some cases to restrict the statutory powers of trustees^ though 
this should never be done without substantial cause. The 
following are one or two fairly common examples of express 
trustee powers still to be found in settlements: — 

(i) To delay conversion. 

It is necessary, as previously explained, to direct a trust 
for conversion of land brought into a Personal Settlement, 
in order to stamp the property with the character of per- 
sonalty But, when once the trust has been imposed, it is 
quite safe to give the trustees a power to postpone the actual 
sale. No doubt, even in the absence of such a power, they 
would be justified in waiting until a convenient opportunity 
of sale occurred ; but an express power can authorize them 
to do much more than this, in fact to treat the land as a per- 
manent investment. 

(ii) To deal with portions terms. 

In the absence of express directions, the trustees^ powers 
with regard to raising portions might be deemed to be ex- 
hausted by a single act of alienation. It is well, therefore, 
to give the trustees considerable discretion as to the manner 
of dealing 2, by sale or mortgage, as often as occasion may 
require, or by accumulation of income, or sale of timber, or 
working of mines, with the subject matter of the portions 
term. In spite of the protection of the Trustee Act, it is 
still better to provide expressly, that purchasers from the 
portions trustees shall not be bound to see that a case for 
the exercise ef the power has arisen. The power to advance 
ha£f been dealt with previously ®. 

(iii) To invest in unauthorized securities. 

The list of securities in which trui;tees are authorized by 
law to invest * may, if deemed desirable, be increased by the 
addition of other investments, e. g. purchase of freeholds, and 


^ Ante, p. 4 18. 

* Subject, it may be, to the consent of the tenant for life. 

* Ante, pp. 496-7. * See ante, p. 43a. 
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purchase or mortgage of leaseholds. If it is desired to give 
the trustees of a settlement of English land power to invest 
in land elsewhere, express provision must be made for the 
purpose^. If leaseholds are authorized, either for mortgage 
or purchase, the kind of leaseholds admissible must be care- 
fully specified. It is not uncommon, in a marriage settlement 
of money or stock, to authorize the trustees to purchase a house 
for the residence of the tenants for life. They may also be 
empowered to lend money to a beneficiary on mortgage of proper 
securities, or even, in certain cases, on personal guarantee 

(iv) To pay premiums on life policies. To pay life 

If the settled property comprise policies of life insurance, 
which the tenants for life, or either of them, have covenanted 
to keep up, power should be given to the trustees, to appro- 
priate the income of the settled property towards making 
good any deficiencies in the performance of such covenants, 
and to satisfy themselves by insisting on the production of 
receipts. Otherwise, it might be the duty of the trustees to 
sue the tenant for life upon his covenant. 

Covenants, as distinct from powers, are not frequent in Covouants 
settlements ; and it is unwise to impose upon the parties legal 
liabilities, the enforcement of which may lead to the defeat 
of the main object of the arrangement, viz.* to ensure a har- 
monious and prosperous matrimonial establishment. But, 
occasionally, it becomes desirable to insert covenants by the 
parties. For example, a husband settling leaseholds may be To pay 
called upon to covenant to pay the rents and perform the 
covenants of the leases ; on a settlement of policies of assur- To keep 
ance, the settlor may be asked to covenant to keep then^ on 
foot. A very important and not uncommon covenant is the To settle 
covenant to settle fqture acquired property. Before 
passing of the Married Women’s Property Acts, it was a property, 
frequent arrangement with regard to property coming to the 
husband in right of his wife ; and, although, in the present 

‘ Settled Land Act, z88a (45 &; 46 Yict. c. 38), § 23. 

* e. g. if it is desired to enable a husband to go into business. 
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state of the law^ it is necessary that the covenant should also 
be entered into by the wife\ it has been recently decided 
that^ if this precaution be taken, the covenant will bind the 
future acquired separate estate of the wife A covenant of 
this kind does not, of course, create any leg^al charge on the 
property becoming afPected by it But, if it be made to 
apply to specific property, it imposes an equitable lien, which, 
even before performance of the covenant, will be enforceable 
against all persons, except purchasers for value without notice, 
and trustees in bankruptcy In fact, the whole settlement 
is sometimes made by way of covenant or ‘articles,^ which, 
whether intended to affect land or not, must be in writing 
but which, if made for valuable consideration, such as con- 
templated marriage, need not be under seal. Contrary to the 
usual rule of law, strangers to the contract, e. g. children of 
the marriage, and even children of past ® or future marriages 
may enforce it ® ; and, if the articles comprise specific land 
already the property of the covenantor, it will bind the lands 
even against a trustee in bankruptcy, though not against a 
purchaser for value without notice®. Covenants for title 
having been already discussed the only subject remaining 

* It may bo questioned whether the covenant of the husband is now 
actually necessary at all, as his consent can certainly be implied from his 
execution of the settlement, and no legal interest in his wife's property 
vests in him. But the practice is to make the husband join. 

* Sfevens v. Trevm-Oarrick, 1893, 2 Oh. 307 ; Re Stonor^s Tntsfs (1883) 
24 Oh. D. X95. 

“ Sforningion v. Keane (1858') 2 De G. and J. 292. 

* And whore the bankruptcy is that of the husband, a covenant by him 

to settle property acquired in right of his wife will be enforceable even 
against the trustee (Bankruptcy’ Act, 1883, 46 & 47 Viet. c. 52. § 47 (2)). 
If the property of tlie husband has been actually transferred befoi’e the 
bankruptcy, in performance of a covenant made on valuable consideration, 
the transfer will be animpeacliable. As to what constitutes performance, 
see Wellesley v. WeHedey (1839) 10 Sim. 256. * 

* 29 Oar. II. (1677) c. 3. § 4. 

* QaU V. QaXe (1877) 6 Ch. D. 144 ; but only children of a widow, not 
thofeie of a widower {Be Cameron and Wells (1887) 37 Ch. D. 32). 

^ Clayton v. Earl qf Wilton (18x3) 6 M. & S. 67 n. 

* The rule does not apply to voluntary settlements (Green v. Faierson 
(1886) 32 Ch. D. 95). 

* ExparU Poole (x&f8), z De Gex 581. 


Ante, pp. 406-7. 
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to be dealt with in the chapter on Settlement, is the subject of 
Long Terms. 

By a ‘Long Term^ in the technical sense, is intended a ^ng 
term of years in land, usually having several hundred years 
to run, and not being subject to any covenants, rents, or other 
liabilities on the part of the owner, which might give to the 
reversion a substantial value. It will have been gathered, 
from the description above given of the methods of a Real 
Settlement, how such terms usually arise. They are not 
demises at all ; but are merely interests limited by way of 
use for periods of years, without any relationship of landlord 
and tenant, simply by way of security for money. As Lord 
Mansfield once said ^No man has a lease of apoo years 
as a lease ; but as a term to attend the inheritance.^ But it 
must also be remembered that, in spite of Lord Mansfield^s 
dictuWy there may be Long Terms created by actual demise, 
at nominal rents, which for many purposes come under the 
technical definition of ^ Long Terms.^ It is not unusual, in 
the north of England, for land to be disposed of in such a way 
for building purposes ; and a recent ingenious device of con- 
veyancers has led to the spread of the practice, in the hope 
that when such Long Terms are enlarged into fees simple, 
under the provisions shortly to be mentioned, the restrictive 
covenants may be held to ^ run with the land,* more perfectly 
than would be the case if the estate of the lessee had originally 
been freehold^. 

Now with regard to Long Terms of either kind, one of 
two possibilities awaits them. Either they may never be put 
to actual service, or, which amounts to much the same t]}ing, 
they may have been put to service, and exhausted their primary 
objects. Or, on the ether hand, they may have got into the 
hands of genuine purchasers, whose whole titles depend upon 
their continuing to exist. Thus, in the case of a term created 
by a Real Settlement, there may have been no children of the 

• Henn v. Barnard (1777) Cfowp. 597. 

^ As to this point, see ante, pp. 324-7. 
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marriage, and so no portions may have been raised ; or portions 
may have been raised, and subsequently paid off in the ordinary 
way, by the succeeding tenant in tail. In either case, the 
Term is said to be ^ satisfied.’ Or, on the other hand, the Term 
may have been sold or mortgaged to a genuine purchaser or 
mortgagee, whose whole title depends on its continued existence. 
In the former case, the Term is a nuisance, because it com- 
plicates the title to the settled property ; in the latter, it is 
a snare, because, with the lapse of time, its owners forget the 
character of their interest, and treat themselves as owners in 
fee, often with awkward results. For each of these cases the 
Legislature has made provision. 

In the former case, that of the ‘ Satisfied Term,^ it might 
have seemed possible, at one time, to treat the interest as at 
an end by failure of the objects of the use. But the caution 
of conveyancers long ago settled that, until such a Term had 
actually merged in the reversion, by surrender or otherwise, 
it was still subsisting. And, in fact, they very seldom allowed 
it to merge. If, for example, a tenant in tail paid off the 
portions charges, his advisers did not allow him to take a 
surrender of the Term, but insisted upon the latter being con- 
veyed to a trustee or trustees ^ upon trust to attend the inheri- 
tance,^ i. e. for the benefit of the persons from time to time 
entitled to the next vested estate of inheritance, expectant 
upon the expiry of the Term. This practice was deemed to 
afford some protection to the freeholder, against possible in- 
cumbrances created by previous tenants in tail. But, in reality, 
its disadvantages far outweighed its advantages ; for, if all 
wen^ right, its existence was a source of infinite expense 
whenever the title was dealt with, and, if the trustee of the 
Term were fraudulent, he could dispose of it to a third person, 
in a way which would practically defeat the owner of the 

inheritance. 

/ 

Accordingly, in the year 1845, the Satisfied Terms Act^ 
provided that terms of years which, on December 31, 1845, 
^ 8 & 9 Viet. c. iia. § x. 
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were 'attendant upon the inheritance/ should^ as from that 
date, cease altogether, except for the purpose of affording 
such protection as they then actually afforded ^ ; and that 
Terms subsequently becoming 'in trust to attend the in- 
heritance,^ should thereupon absolutely cease 

In the second case, in which the Term was actually in the Subsisting 
hands of a genuine owner, relief was longer in coming. Until 
the year 1845, indeed, a partial remedy was always open to 
such a person ; for, by making a feoffment in fee, he could 
create a tortious or 'base^ fee which, for many purposes, 
would be equivalent to a fee simple, and which would ripen 
by long possession into an indefeasible fee. But, the ‘ tortious 
operation of a feoffment ^ having been abolished in the year 
1845 this partial remedy disappeared. 

A bolder step was taken by the Conveyancing Act, 1881 Enlarge* 
which provides, that the beneficial owner or trustee in possession 
of a Term originally created for not less than 300 years, 
and of which 200 years are yet unexpircd, and upon which 
there is not reserved any rent of a money value which can 
still be enforced, and which is not affected by any trust or 
right of redemption in favour of the freeholder, may by 
deed declare that the Term shall enlarge into a fee simple. 
Thereupon the Term does so enlarge, and the owner of the 
term, or his assignee, becomes entitled in fee simple subject 
to all such trusts, powers, rights, and obligations as affected 
the Term. A very necessary qualification, imposed by the 
Conveyancing Act, iSSii®, provided that this power of enlarge- 
ment should not be exercised in respect of — • 

(a) A Term liable to be put an end to by re-entry for 
condition broken, 

^ i. o. such a Term was %o have the same effect as it would have had if 
not assigned or dealt with subsequently to December 31, 1845. 

* 8 & 9 Viet. c. 1 12. § a. 

’ 8 & 9 Viet. c. Z06. § 4. 

* 44 & 45 Viet. c. 4Z. $ 65. 

‘ Including mines and minerals, even where the term was originally 
not * without impeachffient of waste,’ ib. § 65 (6). 

* 45 & 46 Viet. 0. 39. § zz. 
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(d) A Term created by Bub-demise out of a superior Term, 
itself incapable of being enlarged under the statute. 

Considerable reliance has been placed on the section; and 
there have been one or two cases turning upon its con- 
struction K 

‘ e. g. Be Chapman and Hobbs (1885) ag Cli. D. 1007 ; Be Smith and Stott 
(1883) ib. p. loop n. 



CHAPTER XXVI. 

REGISTRATION OF TITLE. 

It has been previously hinted, that the rapid disuse of DiHnppoar- 
formal investitures which followed upon the passing of the ^noto- 
Statute of Uses was not an unmixed advantage from a public 
point of view. Granted that speedy and simple methods 
of conveyancing are desirable, it must be remembered that 
speed and simplicity may be too dearly bought at the expense 
of uncertainty of title. And, as it is by no means indisputable, 
that the conveyancing system which grew up under the 
Statute of Uses’, was either speedier or simpler than that 
which preceded it, the efPects of the Statute upon the practice 
of conveyancing must be regarded as doubtful benefits. In 
particular, the Statute practically put an end to the jmssibility 
of maintaining a register of seisins, an useful institution 
which, in one form or another, survived in countries which 
did not abandon the formal methods of conveyancing till a later 
date, and which, with substantial reforms, is still in existence 
in those countries. In England, therefore, tlie laborious and 
costly efEorts made by the Legislature in late years, to protect 
bond jide purchasers of land from the consequences of secret 
dealings with title, hftve really been rendered necessary by the 
premature abandonment of medieval methods of conveyancing. 

The first of these efforts, if we except statutes such as the Yorkshire 
13 Eliz. c. 3 and the Statute of Frauds ^ which were really 


* 27 Hen. VIII. ^,1535) c. 10. 


29 Car. II. (1677) c. 3. 
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attempts in the same direction^ though hy other means^ was 
the West Riding Registry Act of 1703 which was followed 
in 1707 by the East Riding Act^, and in 1735 by the North 
Riding Act ^ The effect of these three statutes^ which^ it is 
to be observed, were passed upon the petition of the ^ justices 
of the peace, gentlemen, and freeholders' of the districts 
affected^, and which were (in two cases at least) avowedly 
provoked by the possibility of secret conveyances provided 
for the establishment of registries at Wakefield^ Beverly, and 
a place in the North Riding to be chosen®, and for the 
entering in such registries of memorials of all deeds and 
Wills, affecting freehold or beneficial leasehold interests in 
lands in Yorkshire. In the two later Acts, provision is also 
made for registering judgements and recognizances'^; and 
registration under the Acts is made to dispense with the 
necessity of enrolment of Bargains and Sales, under the Statute 
of Inrolments of 1536®. 

These statutes, after having been in force for a century 
and a half, were repealed and superseded by the Yorkshire 
Registries Act, 1884®, which at present controls the practice 
of registration of deeds in Yorkshire. By virtue of this 
statute, all assurances (including Wills and Orders of Court) 
affecting any lands in Yorkshire, may be registered in the 
appropriate registry, by the deposit either of a memorial 
containing the most important particulars, or a copy of the 
document itself A notice of the registration is then en- 
dorsed on the 'original document and the effect of proper 
registration is, do enable the claimant under the registered 
docui^ent to obtain priority over all unregistered competitors, 
of whose claims he had no notice when he paid his money, 

^ a & 3 Auu<3, c. 4. ^6 Anne, c. 6a. 

* 8 Geo. II. c. 6. * Preamblee of the statutes. 

* Preambles of 6 Anne, c. 6a, and 8 Geo. II. c. 6. 

* Northallerton was ultimately selected. 

’ 6 Anne (1707) c. 6a. § 19; 8 Geo. IL (1735) 0. 6. § 1. 

* 6 Anne (1707) c. 6a. § z6; 8 Geo. II. (1735) c« ai* This privilege 

had been previously extended to the West Riding by 6 Anne (1707) 0. aa 

* 47 ft 48 Viet. c. 54. ib. S§ 4; 5- “ ib. § 9. 



Chap. XXVI. 


REGISTRATION OP TITLE. 


44i 


and this priority will not be subject to defeat, by tacking or 
other getting in of the legal estate by such rivaP. Wills 
and codicils take effect, not from the date of their regis- 
tration, but from that of the testator^s death, provided 
that the registration has taken place within six months of 
that event ^ ; and it is an express provision of the Vendor 
and Purchaser Act, 1874, that an assurance by a devisee 
under a Will shall, if registered previously to an assurance 
by the heir take effect in priority to such latter assurance, 
even though the Will were not registered within six months 
of the testator^s death The great objeet of the scheme is, 
of course, to enable an intending purchaser, who diligently 
searches the register, to protect himself against claims by 
unregistered rivals. But it seems to be the law®, in spite 
of the express words of the statute ®, that a registered owner, 
who has paid his money after receiving notice of a prior 
unregistered claim, will be bound by that claim on equitable 
grounds. On the other hand, although the Act of 1884 pro- 
vided ^ that registration should itself be deemed to constitute 

O 

actual notice, this section was repealed by the amending Act 
of the following year ®. The management of the Yorkshire 
Registries was, by the Local Government Act, 1888, trans- 
ferred to the County Councils of their respective Ridings 

The example set by Yorkshire was followed by Middlesex Middlflsex 
in the year 1708, when the Middlesex Registry Act'® (part of ^S'®**^* 
which is still in force) provided for the registration of 

^ 47 & 48 Viet. c. 54. §§ 14, i6. 

* ib. § 14. A claimant under a Will who cannot got fb registered within 
six months of the testator’s death may register a notice (§ ii). ^ 

^ It seems exceedingly doubtful how far this provision will be affected 
by the Land Transfer Act, 1897 ;6o & 61 Viet. c. 65. § i (i)). 

* 37 & 38 Viet. c. 78. § 

* Blades v. Blades (1727) i Eq. Ca. Abr. 358, and still binding. 

* The existing statute (section 14) provides a loophole of escape, by the 
provision for cases of 'actual fraud,' which is not to be found in the old 
Acts. But registration does not validate assurances in themselves fraudu- 
lent, nor give any preference to volunteers. 

^ ib. § 15. • • 48 & 49 Viet. c. a6. § 5. 

* 51 & 5a Viet. c. 41- § 46 (4)- “ 7 Anne, c. ao. 
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memorials of all conveyances, Wills and judgements^ affecting 
land in Middlesex, upon pain of their being deemed fraudulent 
and void against subsequent purchasers or mortgagees for 
valuable Consideration The substantive sections of the Act, 
e. g. those determining the extent of its application*, the 
effect of non-registration of Wills, the rules of priorities and 
notice are virtually the same as those for the Yorkshire 
Registries ; but the whole machinery of the Middlesex 
Registry was, by two statutes of the year 1891 transferred 
to the Land Registry established by the Land Transfer Act, 
1875, shortly to be alluded to. 

The local and partial provisions of the Yorkshire and 
Middlesex Acts had, in fact, long been deemed inadequate by 
ardent law reformers; and, ever since the middle of the 
nineteenth century, more comprehensive schemes have been in 
the air. The chief difference between these sehemes and the 
local systems which had preceded them was (irrespectively of 
area of application) that, whereas the local Acts contented 
themselves with requiring registration of conveyances, the 
new schemes contemplated registration of title. In other 
words, while the older Registries professed to take no 
responsibility for the genuineness, still less for the eflScacy, of 
the assurances which they registered, the projected Land 
Registries were intended to afford, to purchasers of registered 
land, absolute or qualified guarantees of title, as well as to 
introduce new and simpler methods of transfer. ’ 

The first of the more modern schemes was carried into effect 

‘ 7 Anne, c. 20. ^ i. 

* In addition to copyholds and occupation leases not exceeding twenty- 
one years, the Act excepted chambers in Serjeants' Inn, and the Inns of 
Court and Chancery (sc^ction 17). It does not extend to the city of London, 
which is not, legally, in the county of Middlesex (Sugden, Tendora & 
FurcliaBfrs^ i4lh ed. vol. i. p. 732). 

* The doctrine of constructive notice is, of course, greatly affected by 
the provisions of the Conveyancing Act, 1882, previously set out (ante, 
pp. 146-7). 

* 54 & 55 Viet. cc. zo and 64. But the unrepealed provisions of the 
Act of 1708 still apply, of course, to Middlesex land which is not com- 
pulsorily or voluntarily registered under the Land Transfer Acts. 
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by the Land Registry Act of 1862^, commonly known as 
Lord Westbury's Act. It was accompanied by a second 
statute^ the Declaration of Title Act, 1862^, which aimed at 
enabling landowners to obtain from the Court of Chancery 
declarations setting forth the indefeasibility of their titles, 
upon previous scrutiny by the Court. Apparently, the 
intention of the Legislature was, to make such titles absolutely 
unimpeachable, at least in the hands of purchasers for 
value ; but no opportunity of interpreting the vital sections 
seems to have occuiTed, inasmuch as the Act remained a 
dead letter. Under the Land Registry Act itself, some 
considerable number of titles were registered ; but, as 
they were not registered as indefeasible, the protection 
afforded by the Act was deemed inadequate to the expense 
of conforming to its provisions, and the Act itself was 
repealed, as from December 31, 1875, by the Land Transfer 
Act of 18753. 

The latter statute, which was passed under the auspices of Land 
Lord Cairns, and which, with amendments, contains the law Acts, 
as it now stands, was originally, like Lord Westbury^s Act, 
voluntary in its application. But its character has been 
gpreatly changed, and its importance magnified, by the passing 
of the Land Transfer Act, 1897^, which provides for the 
gradual compulsory adoption of the system of registered 
transfer of land throughout England and Wales. At present, 
however, the scheme is only compulsory in a few London 
parishes, and, though the extension of the compulsory area 
is already provided for®, it will be necessary for a very 

^ 25 & 26 Viet. c. 53. • 

^ 25 & 26 Viet. c. 67. 

® 38 & 39 Viet. c. 87. § 125. It would be more correct to soy that no 
registration under Lord "^estbury’s Act was permitted after that day. 

Land registered under the Act of 1862 can still bo dealt with under the 
provisions of that statute. 

< 60 & 61 Viet. c. 65. § 20. 

® By Orders in Council of July 18, and October 20, 1898, which con* 
template the inclusion ^ the whole metropolitan area (county and city of 
London) by July i, 1900. 
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considerable period^ to treat the scheme as one of optional 

application^ except in certain districts. 

Registered The Land Transfer Acts (which do not apply to Scotland or 

Ireland) provide only for the registration of freehold and 

leasehold titles ; the leases having at least twenty-one years 

to run^ and containing no prohibition against alienation For 

the application of the Acts, a term created for mortgage 

purposes is not a leasehold ® ; and customary freeholds, if they 

pass by surrender and admittance, are not freehold But the 

Acts cover incorporeal as well as corporeal hereditaments, 

except that the compulsory provisions, where they are in force, 

will not extend to incorporeal hereditaments, or to mines and 

minerals apart from the surface, or to leases having less than 

forty years to run or two lives to fall in, or to undivided 

shares, or to freeholds intermixed ^with lands of other 

tenure or to corporeal hereditaments parcel of a manor, and 

included in the sale of a manor as such 

RogiHiered Any legal or equitable owner of a registrable interest, 

including a person having a power to dispose thereof by way 

of sale for his own benefit, and any one who has contracted to 

buy such an interest, may, and, where the scheme of the Acts 

is compulsory, a purchaser must, apply to have himself or his 

nominee registered as proprietor thereof, whether the interest 

is subject to incumbrances or not The intending purchaser, 

if he desires to register before completing his purchase, must 

obtain the consent of the vendor ® ; but fiduciary vendors may 

give such consent without being guilty of breach of trust®. 

Spocies of A registrable interest may be registered with an * absolute,^ 
titles. ^ 

' No more Orders can bo made for three years from July i8, 1898, and 
subsequent Orders can only be made on the application of the Councils of 
the counties to be affected (Act of 1897, $ 20 (8)). 

* Act of 1875, § II. 

* ib. §§ 2 and ii ; amended by Act of 1897, § z8 & Sched. 1 . * ib. § 2. 

* Presumably, these words mean hereditaments of other tenure. The 
same piece of land may bo held by several tenures. 

^ Act of 1897, § 24 (i). ^ Act of 1875, §§ 5, II ; Act of 1897, § 20. 

■ Act of 1875, t§ 5, II. 

* ib. (68, A trustee applying to be registered must obtain the consent 
of the person whose consent is necessary to a sale,*ib. 
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‘ qualified/ or ^ possessory ' title ; but application can only be 
made for registration with an absolute or a possessory title 
^ {a) Absolute title. A registration with absolute title can Absolute 

only be obtained by an applicant whose title has been approved 
by the registrar or by the Court Before such approval is 
given, public notice of the application is advertised; and 
opportunity is given to all objectors to appear and state their 
objections If the title is technically correct, the registratinii 
proceeds*; and if the registrar thinks that, in spite of 
technical weaknesses, the title is one which will not be 
disturbed, he makes a statement in writing to that effect, 
leaving the applicant to apply to the High Court for its 
sanction to registration 

The effect of being registered with an absolute title is, to Pur- 
enable the registered proprietor to transfer to a purchaser vafu^” 
for valuable Consideration an estate corresponding with that 
shown on the register, subject only to the incumbrances and 
liabilities appearing on the register, and to such liabilities as 
are by the Acts deemed not to be incumbrances®. These 
latter include tenurial rents and liabilities, succession and 
estate duty rights of common, sheepwalk, way, watercourse 
and other easements, rights to mines and minerals created 
previously to the registration of the land, or January i, 1898, 
and their incidental rights, rights of sj)orting and seignorial 
or manorial rights, drainage and other water rights and lia- 
bilities, customary rights, public rights, and profits a prendre^ as 
well as tenancies not exceeding twenty-one years, under which 
there is actual occupation But the land may, be registered 

‘ Act of 1875, 5 5 - ® ib- §§ 17 * * ib. § 17 C?). 

* At least, this is the assumption. There does not appear to be any 
direct enactment to that effi^t. 

* And, presumably, the Court may grant such sanction. But there 
does not, again, appear to be any direct enactment. 

• Act of 1875, §§ 30, 35 ; and Land Transfer Rules, 1898, R. 9a. 

^ But only if noted on the register (Act of 1897, § 13). 

• Act of 1875, § t8 ; Act of 1897, Sched. I. The existence of these 
* liabilities which are no^incumbrancos ' forms one of the chief drawbacks 
to the value of registration. 
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Volun- 

1«ors. 


Qualified 

title. 


as free of tithe and land tax ; and the proprietorship of the 
mines and minerals may be concurrently registered^. And 
it would seem^ though the matter is by no means free from 
doubt; that; as against a purchaser for valuable Consideration 
from a registered proprietor; adverse possession cannot confer 
any rightS; although, as against other persons, an adverse 
possessor may himself apply to be registered^. Whether 
a purchaser for valuable Consideration from a proprietor 
registered with an absolute title would be affected by express 
notice of a hostile unregistered claim; is a point which the 
Acts do not decide. On the analogy of the Yorkshire and 
Middlesex cases, it appears that he would On the other 
hand; the Land Transfer Acts make express provision for 
protection of unregistered claims ^ ; and thuS; it may be said, 
by implication destroy the effect of notice of claims not so 
protected. If by reason of any actual fraud, or of any error in 
the register, an innocent person suffers loss, he is entitled to be 
indemnified by the Crown, such indemnity to be recoverable as 
a simple contract debt which shall, for purposes of limitation of 
actions, be deemed to have accrued when he knew, or, but for his 
own default, might have known, of the existence of his claim \ 

As respects a transferee who does not give value, the 
transfer is subject to all unregistered claims affecting the 
transferor’s estate 

Where there is registration, but no transfer, the registered 
proprietor remains subject to all equities affecting him at the 
time of registration, but not to adverse claims, other than those 
specified on ^e register, or deemed not to be incumbrances 

^4) (Qualified title. Where an applicant applies for an 
absolute title, the registrar may, with his consent, register 
his title as subject to any right arising before a certain date, 
or under a specified instrument, or otherwise. The effect 
of such a proceeding will be, to confer upon the applicant the 

* Act of 1875, § 18 (a). * Act of 1897, § ifl. • Ante, p, 445. 

* Act of 1875, § 49. • Act of 1^7, § 7. 

* Act of 1875, §§ 33, 38. » ib. §§ 7, 13. 
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position and powers of a proprietor registered with absolute 
title^ save as to claims thus excepted \ 

> (c) Possessory title, A possessory title is registered upon Possessory 

primd facie evidence that the applicant is owner of the interest 
sought to be registered This evidence is now prescribed 
by Rules .17-24 of the Land Transfer Rules^ 1898, and takes 
the form either of a conveyance on sale to the applicant, or 
a statutory declaration by himself or his solicitor, to the effoct 
that he is in possession and that he is owner, accompanied 
by the latest document of title which he can furnish. But 
such a registration does not prejudice any interest or right 
existing or capable of arising at the time when it was made ; 
though in other respects it has the effect of registration with 
an absolute title The effect of this rule will probably be 
that, as respects incumbrances created since registration, 
a purchaser for value will be safe^. Where registration of 
title is compulsory, the title registered need not, though it 
may, be more than possessory 

When an interest is once registered, the only way of dealing I^gistered 
with the legal estate in it is by registered transfer or charge ®. uons** 
The state of the register is shewn by the land certificate 
furnished to the proprietor by the registrar*^, and produced 
at the registry for correction or re-issue, upon any change in 
the registered title taking place®. Forms of transfer and 
charge are provided by the Rules; and are of the simplest 
possible description®. A separate Charges-Register is kept 
at the Registry 

t 

1 Act of 1875, § 9. * ib. § 6. * ib. $ 8. ‘ ib. § 32, and Rule 93. 

• Act of 1897, § 20 ; Land Transfer Rules, 1898, R. 43. • 

• Act of 1875, § 49. The phrase * legal estate * is, perhaps, not strictly 
correct. ‘ Estate having the statutory protection ' more exactly describes 
the nature of the peculiar iiAerest which can be dealt with by registered 
disposition only. But it very strongly resembles the * legal estate ' in 
unregistered interests ; and the familiar phrase is more easily remembered. 

^ ib. % 10, and Rule 55. • ib. § 29 ; Act of 1897, § 8. 

• Land Transfer Rules, 1898, Sched. I. 

ib. B. 2. The register contains entries of all registered charges, 
whether applying to registered land or not (51 A 52 Viet. c. 51. § 10), as 
well as writs and orders affecting land (ib. $ 5). 

Gg a 
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Unregis- 
tered dis- 
positions. 


Notices. 


Cautions. 


Inhibi' 

tions. 


But the Acts contemplate also the protection of unregistered 
dealings, by means of special precautions to be taken by the 
persons in whose favour they are made. These precautions e 
consist of notices or warnings entered on the register, and 
may take the form of simple notices, or of ^cautions/ ^in- 
hibitions/ or restrictions. 

A Notice is the procedure applicable to the protection of 
interests which do not necessarily impair the title of the 
registered proprietor, but which might possibly be overridden 
by him, in exercise of his statutory powers in favour of a 
purchaser. Examples are, leasehold interests exceeding those 
which are declared by the Act not to be incumbrances^, 
estates in dower or Curtesy^, liens by deposit of land certi- 
ficate and certain claims by the Governors of Queen Anne^s 
Bounty 

A Caution is a warning which entitles the person who enters 
it, to notice of any attempted dealing with the registered 
interest®. It is a convenient way of protecting adverse, but 
unestablished claims ; and may be entered even before regis- 
tration of the interest in respect of which it is given, in order 
to prevent such registration®. But the registrar will not 
delay registered dealings, unless security is given by the 
cautioner to indemnify every person who suffers by the 
delay and a person who lodges an unjustifiable caution 
will be liable to damages ®. 

An Inhibition is an entry made on the order of the Court 
or the registrar, upon the application of a person interested, 
prohibiting, # either for a specified time or generally, any 
further dealing with the registered interest®. Such entries 
are suitable, when an interest is registered as the property of 
an ecclesiastical corporation which has .no power to alienate^®, or 
of a limited owner, whose powers of alienation are restricted 

Act of 1875, § 50 ; Act of 1897, Sched. I, * Act of 1875, § 52. 

Act of 1897, $ 22. subs. 6 (f). * ib. $ 15 (2). 

Act of 187s, §§ 53, 54. • ib. §§ 60-62. ib. § 55. 

ib. $$ 56, 63. » ib. § 57. c “ Act of 1897, § 15. 

See Forms in Sched. 1 . to Land Transfer Rules, 1898. 
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A Restriction is an entry made at the instance of the Hestric- 
registered proprietor of a registered interest, prohibiting future 
, transfer, except upon conditions specified in the entry The 
registrar may refuse to accept such an entry, if he deems 
it unreasonable 2 . A case contemplated for the entry of a 
Restriction is, where a tenant for life has sold or mortgaged 
his beneficial interest, and it is desired to restrain him from 
exercising his statutory powers without giving notice to las 
alienee 

When a registered proprietor dies, the person entitled by i>ovolu- 
law to succeed to his interest, will be entitled to be registered 
as proprietor^. In the ordinary case, where the deceased 
proprietor was such either as beneficial owner, mortgagee, 
trustee, or executor, his personal representatives will be 
entitled to be registered®. If the deceased were entitled as 
administrator, the administrator de lonis non of the intestate 
will be entitled. If the deceased were a limited owner, the 
person next in succession, under the title by which he held, 
will be entitled to be registered ®. Any person thus entitled 
to be registered may, instead of being himself registered, 
assent to or direct the registration of any heir or devisee^. 

When the new proprietor takes in a fiduciary capacity, the 
fact will be noted on the register®. 

Express provision is made by the Small Holdings Act, Small 

1892®, for the registration with absolute title of all interests 

acquired by a county council for the purposes of the Act ; and 

Rules have been made for the execution of this provision. 

It has also been enacted, that the provisions of .the Yorkshire Yorkshire 

and 

^ Middlesex 

• Act of 1875, § 58. * 5 59- Registries. 

’ Land Transfer Rules, 1898, Sched. I. 

• Act of 1875, §§ 40-43. Upon the bankruptcy of a registered proprietor, 
if the property is divisible among his creditors, the trustee is entitled to 
be registered (ib. § 43 ; Act of 1897, Sched. I). 

• As to leaseholds, Act of 1875, § 42*? ^ freeholds, Act of 1897, 

$ I (i). 

• Act of 1897, $ 6 (4). Mb. § 3 (0- 

• Land Transfer Rul^, 1898, R ia8. • 55 & 5^ Viet. c. 31. § 10. 

Small Holdings Rules, x8^. 
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and Middlesex Begistries Acts shall cease to be applicable to 
interests registered under the general scheme^. In spite of 
these efforts^ and in spite of the facilities for searching the < 
register provided by the Land Transfer Acts it may well be 
doubted whether the scheme of Land Registry will meet with 
general acceptance^ at least for some time to come. And, in 
any case^ the machinery is too new^ and the methods of its 
working too speculative, to justify further treatment in these 


^ Act of 1875, $ 197. And seo 54 & 55 Viet. c. 64. Sched. I. 14. 

” Generally speaking, no one may search a particular title without the 
leave of the registered proprietor. But the Charges-Begister may be 
searched by any one, and an official certificate of the result procured 
(liand Transfer Rules, 1898, RR. 999-298 ; and 51 & 59 Viet. c. 51. § 16). 
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CONVEYANCE ON SALE. 

This Indentube made the day of 1883 Date, 

between A. of of the ist part B. of and C. of [o&c.J of Parties, 
the 2nd part and M . of [d&c.] of the 3rd part Whebeas by an Recitals, 
indenture dated [ dhc.'j and made between [drc.] the lauds herein- 
after mentioned were conveyed by to B. and C. in fee simple 
by way of mortgage for securing £ and interest and by 

a supplemental indenture dated and made between the same 

parties those lands were charged by A. with the payment to B. and 
C. of the further sum of £ and interest thereon 

And whebeas a principal sum of £ remains due under 

the two before-mentioned indentures but all interest thereon has 
been paid as B. and C. hereby acknowledge Now this Indenture 
WITNESSETH that in consideration of the sum of £ paid Considcr- 

by the direction of A. to B, and C. and of the sum of £ ation. 

paid to A, those two sums making together the total sum of 
£ paid by M. for the purchase of the fee simple of the 

lands hereinafter mentioned of which sum of £ B, and Receipt 

C. hereby acknowledge the receipt and of which total sum 
£ A, hereby acknowledges the payment and receipt in 

manner before-mentioned B. and C, as mortgagees and by the direc- 
tion of A. as beneficial owner hereby convey and A, as beneficial Operative 
owner hereby conveys and confirms to Af. All that f ci&c.] To hold 
to and to the use of M. in fee simple discharged from all n^pney Habendum, 
secured by and from all claims under the before-mentioned inden- Uses, 
tures [Add^ ifrequiredfjixudi A, hereby acknowledges the right of Docu- 
M. to production of the documents of title mentioned in the Schedule 
hereto and to delivery of copies thereof and hereby undertakes for 
the safe custody thereof.] 

In witness, &g. 

[The*Schedule above referred to. 

To contain list of documents retained hy A.] 



APPENDIX B. 


Date. 

Parties. 

Consider* 
at ion. 


Covenant 
to repay. 


Operative 

clause. 


Parcels. 

Sahendum, 

Proviso for 

redemp* 

lion. 


Special 

covenants. 


MORTGAGE, 

This Indentube op Mortgage made the * day of 
1882 between A, of [dec.] of the one part and B, of [dec.] and C. 
of [dkc.] of the other part Witnesseth that in consideration of 
the sum of £ paid to A. by B. and C. out of money 

belonging to them on a joint account of whicli sum A. hereby 
acknowledges the receipt A. hereby covenants with B. and C, to 
pay to them on the day of 1882 the sum 

of £ with interest thereon in the meantime at the 

rate of [ four] per centum per annum and also as long after that 
day as any principal money remains due under this mortgage to 
pay to B. and C. interest thereon at the same rate by equal half- 
yearly payments on the day of and the 

day of And this Indenture also witnesseth that 

for the same consideration A. as beneficial owner hereby conveys 
to B. and C. All that [dec.] To hold to and to the use of B. and 
C. in fee simple subject to the proviso for redemption following 
(namely) that if A . or any person claiming under him shall on the 
day of 1882 pay to B. and C. the sum of 

£ and interest thereon at the rate aforesaid then B. and 

C, the persons claiming under them will at the request and cost 
of il. or the persons claiming under him reconvey the premises to 
A. or the persons claiming under him ^And A. hereby covenants 
with B. as follows [here add covevuint as to fire insurance or other 
special covenant required]. 

In witness, &c. 
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A. 

Abandonment, 155, 156, 166, 240. 
Accidental Fire, 80. 

Account : 
writ of, 20, n. 
wardship without, 70* 
action for, against tenant in common, 

Accumulations, 117, ti 8*, 189. 
Acknowledgement, of right to pro* 
duction of documents, 322, 323. 
Actions : 
real, 39, 11. 
personal, 74. 

by and against co>owner8, 170, 173, 

175. >76- 

limitation of, 231, et seq. 

remainderman and reversioner when 
barred, 231, 232. 
ecclesiastical corporations, 232. 
advowsous, 232. 
trusts, 232. 

persons under disability, 232, 233. 
arrears of incomings, 233. 
when period begins to run, 233, et seq, 
effect of statutory bar, 235, et seq. 
as regards judgement debts, 260. 
Adaeratio, 16. 

Administration ; 
in Bankruptcy, 254. 
in Chancery, 263. • 

Administrator, duties of, 209, 210. 
and V. Fxecutor. 

Admittance (to copyholds), 59, 60’*', 
62, 67, 68, 70, 132, n., 207, 208. 
Advancement, 129, 21 1, 212,426^,427. 
Advowson, 139, 162*, 169, 221, 222, 
23a. • 

Agistment, 79. 

Agreement, to resign benefice, 222, 223. 


Agricultural Holdings, 79, 86, 87, 89. 
Agricultural Machinery, 79. 
Agriculture, Board of, 50, 62, 65, 187. 
Aids, payable by tenant in socage, 21,22. 
Alien, alienation to, 10. 

Alienation : 

by tenant in fee simple, 8. 2 7, 28, 29*, 30. 
fines on, 22*, 68*, 102. 
liceuce for, in c^ise of estates held in 
capiley 22, 275, n. 
hy infant, 24, 280-2*. 
by tenant in tail, 31, 33-38*. 
by remainderman, after Waste by 
tenant for life, 43. 
by tenant for life, 54, 186. 

under Settled Land Acts, 49, et set], 
of estate pur auter vie^ 54, 55. 
of copyholds, 59, 60. 
of reversion on copyhold tenement, 63. 
of manor, by lord, 68. 
by lessor, 74, 75. 
of conting<>nt remainder, 98, 99. 
of e(}uitable interest, 139, 140. 
by parcener, 169, 174. 
by joint- tenant, 174. 
restraints upon, 179, 180, 275*, et seq. 
by act of th^ parties, 191, 192, 275. 
by operation of law, 191, et seq. 
by husband, of wife’s le^eholcjs, 272 
by convict, 287. 

by corporation, i\ Corporation, 
by married woman, c.' 'Wife, 
in mortmain, v. Mortmain, 
and V. Sale, and Tenant, 
Allotments, 87. 

Alluvion, 230, 231. 

Ancestors : 

descent to, 199*, et seq., 205. 
maternal, 202. 

Ancient Demesne, 73. 

Annuities, 163*, 164. 
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INDEX. 


AnnuitieB {eontinv^). 
subject to dower and Curtesy, 155. 
condition annexed to grant of annuity, 
178. 

oonditions for cesser of, 180. 
in settlements, 414. 

Anticipation, restraint on, 53, 282*, 
283, 286. 

Appointment : 

power of, III, and v. Powers, 
illusory, 122, 123. 

Apportionment : 

of services due by tenant in fee simple, 
38, n. 

of rent, 45, 30, n. 

of rent and conditions for re-entry 
upon severance of reversion, 181, 

337 - 

Assets : 

by descent, 54, 135, 262. 
estate pur outer ine, 54, 55. 
equitable, 262, 263. 
marshalling, 263, n., 264, 265. 
Assignee, can take advantage of con- 
dition, i8i. 

Assignment, of lease, e. Lease. 
Assises, or possessory actions, 58, 75. 


B. 

Bankruptcy, 79, 122, 133, 227, 248*, 
et seq. 

Acts of 1883 and 1890, 248. 
title of official receiver and of trustee, 
248, 249. 

adjudication in, 249. 

effect of upon executions, 249. 
upon voluntary settlements, 249, 
250. 

upon other preferential trans- 
actions, 350, 251. 

property not passing to trustee in, 
251-3. 

disdaimer by trustee in, 252, 253. 
persons affected by, 253, 254. 
administration in, 254.C 
where there is a covenant to settle 
after i^uired property, 438. 
Bargain ana Sale, 1x0, 126, 224, n., 
302-6*. 

Base Pee, 48, 171, 188, 190, 342, 343, 

358. 

Benefice: 

vacant, lapse on failure to present to, 
ai8, 219. 

vacant on promotion, right of Crown as 
to, 319. 
donative, 2x9. 

simoniacal dealings with, 2x9, et seq. 
transfer of next presentation to during 
vacancy, 321. 


Benefice (continumi). 
presentation to, of himself by purchaser, 

321 , 232 . 

acceptance of, subject to engagement 
for resignation, 222, 223. 
Beneficial Owner, 316, 317. 

Borough English, 34*, 35, 206. 
Bracton, 58, 75, 193. 

Building Leases, 84*, 85. 

by tenant for life under Settled Land 
Acts, 49, 50, n. 
by cestui que trust, 138. 

Buildings, right to support of, 164, 165. 
Burgage, 34, 35. 

C. 

Capital Money, v. Money. 

Cestui Clue Trust, v. Equitable In- 
terests. 

Cestui Que Use, 107. * 

where also feoffee, 115, 116, n. 
in actual occupation, 137, 138. 
release to, 346. 

Cestui Que Vie, production of, 56. 
Chancery : 

jurisdiction, in Waste, 42, 43, 44. 
in Partition, 169, 170, and i*. Par- 
tition. 

in mortgages, 376, 377. 
attempts to protect copyholder, 59. 
protects the use, 107*, 108, 126. 
and lands of debtors, 1 33, 1 34. 
remedies supplied by, in aid of judge- 
ment creditor, 258. 
administration in, 263. 

Charities, 127, 147, 184, 318, 335, 
29 *“ 3 *» 370 - 

Chattels Beal, V. Estate for Years. 
Chivalry, guai^ian in, 74, and v. Knight 
Service. 

Collaterals : 

descent to, 200*, 201, 205. 
of the half blood, 202-4*, 205. 
in succession to personalty, 21a, 213. 
Common : 

tenants in, v. Co-ownership, 
rights of, of copyholder, 66. 
appendant, 158. 
ox pasture appurtenant, 158. 
because of vicinage, 161. 
and V. Copimons. 

Common Lands, X4. 

Common Becovery, v. Beoovery. 
Commons, 160*, et seq. 
kinds of, 160, x6i. 
pasturage, 160, i6x. 
turbary, x6i. 
piscary, i6i. 
estovers, idx. 

may be /several* or exclusive, x6i. 
in the case of parceners^ 169. 
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Compensation : 

on enfranduBement of copyholdsi 65. 
for improvementB by tenant for years, 
86, 87. 

for crops, &c., 87. 

Condition, 177, et seq.* 
breach of, 102, 103, 115, 178. 
inlaw, 103, 177*, 182, 183. 
in deed, 103, 177*, et seq. 
subsequent and precedent, 179. 
impossible and illegal, 179, 180. 
rules affecting, 180, et seq. 

condition imposed upon estate of 
freehold, 180. 

who can take advantage of, 181,182. 
entry or claim, 182, 183. 
waiver of breach, 183. 
condition must be contemporary 
with gift, 183, 184. 

subsequent, and rule against perpe> 
tuities,*! 84. 

Conditional Pee Simple, 30*, 62. 
Confirmation, 347, 348. 

Consideration : 
valuable, 143, 144. 

* good,’ in statutes of Elizabeth, 297, n. 
expression of, in conveyance, 31 1, 312. 
Consolidation, v. Mortgage. 
Contingent Bemainder,r. Bemainder, 
Conventionaries, 74. 

Conveyance : 
by infant, 24, 280-2*. 
of fee simple, 29. 
of fee tail, 31, et seq. 
of estate for life, 39. 
of estate pur auter vie, 54. 
to settler, 113, 114*, 196, 205. 
to settlor and third person, 114. 
to husband and wife, 1 76. 
to husband and wife and stranger, 1 76. 
by personal representative under Land 
Transfer Act, 194. 
to heirs, 196, 205. 
to heirs of stranger, 196, 197, 205. 
by bankrupt, of land, 249. 

-by convict, 287. 
by lunatic, 288, 289. 
by drunkard, 288. 
of lands to charity, 291-3. 
in fraud of creditors, 293-6. 
in fraud of purchasers, 296-8. 
voluntary, 297-8. 
for other illegal objects, a^. 
secret, under Statute of Uses, 301, 
et seq. 

form of modem, 310, et seq. 
remtals, 31 1. 
operative clause, 312. 
estate clause, 313. 
covenants, 315, i^t secf. 
by * direction,* 318. 
by husband wife, 318, 319. 


Conveyancing Act, v. 44 A 45 Viet. c. 41 , 
in Table of Statutes. 

Convict, 287*, 433. 

Co-ownership, 167, et seq. 
distinguished from successive and cor- 
porate ownership, 167. 
four cases of, 168, et seq* 
parcenary, 168-170* 

how affected by land Transfer 
Act, 168. 
unities, 16S, 169. 
severance, 169. 
partition, 169, 170. 
remedies of parcenen,^ against each 
other, 170. 
joint-tenancy, 170-4. 
unities, 171. 
severance, 171, 172. 
conveyance by joint- tenants, 172* 
partition, 172. 
survivorship, 172, 173. 
not favoured in law, 173, 174. 
tenancy in common, 174*^. 
how it arises, 174, 175. 
unity of possession, 175. 
partition, 176. 

tenancy by entireties, 176, 177. 
how it arises, 1 76. 
survivorship, 176. 

effect of Married Women’s Property 
Acts on, 1 76. 

Copyhold : 

tenure in, 57*, et seq. 

incidents of, 59^ et seq. 
devise of, 60, 70, 361, 365. 
lands, De DonU does not apply to, 62. 
interest in, new, creation of, 6 a, 187. 
interest in, unauthorized by custom, 6a, 

187. 

division of, 62, 63. 
partition of, 63. 

enfranchisement, 63*, et seq., 209. 
meiger of, 63. 

grants of, may be made in or out of 
court, 67. 

grant of, out of the waste, 68. 
not within Dower Act, 70. 

Curtesy out of, 71, 272. 

Statute of Uses does not apply to, 71,1 27. 
for life, 71. 
for years, 71. 

reversioner or remainderman of, loa. 
estate tail in, how barred, 140, 359** 
descent of, 193, 207*, 209. 

Land Transfer Act does not apply 
to, 207, 448. 
escheats, 215. 
forfeiture of, 223-5. 

Crown debts, 256. 

Uabilitv of, to debts of deceased tenant, 
202, 263, n. 
mortgage of, 387* 
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Copyhold Act, v. 57 ft 58 Viet. c. 46, 
in Table of Statutes. 

Copyholders : 

in early law, 58, 59. 
hold at will of lord, 58. 
surrender by, 59, 60, 94, n. 
rights of, 61. 
partition by, 63. 
rights of common of, 66. 
admittance, v. Admittance, 
wardship of infant, 69, 70. 
leases by, v. lieases. 
waste by, r. Waste, 
confusion of boundaries by, 224. 
Corporation : 

alienation to, v. Mortmain, 
ecclesiastical, 13, 232, 277-9*. 
aggregate, cannot have estate for life, 
39* 40. 

cannot be seised to a use, 127. 
conveyance to two corporations and 
their successors, 1 74. 
conveyance to corporation and an in- 
dividual, 1 74. 
sole, claim of tithe by, 243. 
cannot be made bankrupt, 254. 
alienation by, 275, et seq. 
municipal, 279-80. 

Corporeal Hereditaments : 

distinction between, and incorporeal, 

3 - 5 * 

said to ' lie in livery, 92, 93. 
what are, 185. 

Court, customary, of manor, 67. • 
Covenant : 

to stand seised, 106, 302*, 304*. 
none implied by words * grant * or 
‘ give,’ 307, 308. 

Covenants : 

for title implied by Conveyancing Act, 
316, et seq. 
operation of, 319. 

extent of protection created by, 319, 
et seq. 

in settlement, 317,. 318, 406, 407, 437, 

43 «. 

to pay rents, 437. ^ 

to keep up life insurance, 437. 

to settle future acquired property, 

437. t 38 . 

for production of title-deeds, 322. 
affecting freehold interests, extent of 
operation of, 324-7. 
restrictive, 326, 327. 
in lease and assignment, v. Iiease. 
in iportgage, 380, 386* 387. 
Creditors, conveyance in fraud of, 293-6, 
and o. Debts. 

Crown: 

position of, as regards escheat and for- 
feiture, 9, 10, and V. Bsoheat 
and Forfeiture. 


Crown (continued ) : 
tenants in oapite of, 32, 275, n. 
reversion upon estate tail in, 38. 

— upon base fee in, 48. 
rights of, in connection with benefices, e 
219-21. 

owner of soil below high-water mark , 

2.V- 

and prescription, 241. 
debts due to, 255, 256, 260. 

Curtesy, 21, 53, 54, 271*, 272. 
in gavelkind lands, 23. 
in copyholds, 71. 

does not attach to reversions and re- 
mainders, 1 01. 

equitable interest subject to, T34, 392. 
does not attach to lands held in joint- 
tenancy, 173. 

under Married W omen’s Property A cts, 
274. 

Customary Freeholds^ 72, 73, 209. 
Customary Tenants, 58. 

Customs : 

special, rules as to, 24, 25. 
general or special, 72, n. 
local, and Inheritance Act, 206, 207. 
local, of distribution, 213. 

Cy-pr6s, 99, n., 188, 370. 

D. 

Damages, measure of, 320. 

Debts: 

specialty in which heir is named, 56. 
power of executors to sell lands to pay, 
120, 365, 429, 430. 

liability of estate of trustee for, 133, 

134 - 

judgement, 133, 173, 234, 255. 
lands of deceased debtor liable for, 

133. 

liability of equitable interest for, 135, 
136. 

liability of lands for, 247*, et seq. 
in life of debtor, 254, et seq. 

Crown debts, 255, 256. 
private debts, 256, et seq. 
extent of enforcement, 257. 
ndode of enforcement, 257-9. 
protection of purchasers, 259, 
260. 

after decease of debtor, 260, et seq. 
Cro^-n debts, 260, 261. 
private debts, 261, et seq. 
records, 261. 

specialties, 261, 262, 263. 
simple contract debts, 263, 264. 
bar right to dower, 268. 
of married woman, 286, 287. 
Dedication, (ff land for public objects, 50. 
De Donis, Statute, e. 13 Edw. 1. c. 7, 
in Table of Statutes. 
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Peed : 

barring estate tail, v. Disentailing 
Assurance. 

necessary to create interest in land, 90, 



99, 100. 

exercise of power by, 124. 
acknowledged, 359, 360. 

Defeasance, 183, 184. 

Demesne, ancient, 73. 

Demise, 76, 77, 329*, et seq. 
covenants for title implied by word 
* demise,’ 77, n., 83* 329, 332*. 
Descent : | 

in gavelkind, 23. 
in burgage tenure, 24. 
of estate in fee simple, 27, 195*, et 
seq. 

of estate in fee tail, 31-3*, 195, 204. 
fines on, 68, 1^2. 
in copyholds, 71, 193, 207*, 209. 
of term of years, 76, 193, 210*, et 
seq. 

of equitable interest, 1 36. 
of estate of trustee, 141, n. 
of estate of mortgagee, 141, n. 
under Land Transter Act, 1897, 141, 
n., 194. 

stock of, 195 -7*, 205. 
traced through attainted person, 200, 
n., 205, 206. 

and V. Inheritance and Distribution. 
Devise : 

of gavelkind lands, 24. 

of fee simple, 29. 

of estate tail, 31 , 32, 

of estate for life, 39. 

of estate pur auter vie, 54, 55, 5O, n., 

365- 

of copyholds, 60, 70, 361, 365. 
of contingent remainder, 99. 
executory, 107, ill*, 112. 
of use, 107. 

forbidden by Statute of Uses, 111. 
authorized by Statute of Wills, 112, 
362. 

general, 122, 367, 368. 
to heirs, 196. 

no longer defeats creditors, 262, 263. 
residuary, 367. 
to trustee or executor, 369. 
in tail, 369, 370. • 

to issue, 370. 

Disclaimer, 194, 355*, 356. 
by trustee in bankruptcy, 252, 253*, 
356. 

Disentailing Assurance, 357 ~ 9 *) 4 ^ 3 * 
Disseisin, of lord by copyholder, 
61, n. ^ 

Distress : 
origin of, il. 


Distress (eontinued ) : 
sale of goods distrained, ix, 12, 78-9*, 
408. 

for heriot, 1 8, 69. 
for quit-rent, 67. 
for rent service, 78, 79*, 90. 
damage feasant, 138. 
by eestui que trud, 138. 
for tithes. 162, 163. 
for rent-charge, 163, 408. 
right of, when barred, 2 31. 
Distribution, 209, et seq. 

under local customs, 213. 

Divine Service, v. Frankalmoigne. 
Dower, 21, 53. 74, 266*. ec ueq. 
in ^velkind lands, 23. 
bow barred, 34, n., 267-9*. 
tenant in, not tenant for life under 
Settled Land Acts, 48, 53. 
does not attach tr> reversions or re- 
mainders, 1 01. 

widow of trustee claiming, 132. 
widow of cesfai queirmt claiining, 134. 
rents and annuities subject to, 155. 
none out of joint-tenancy, 173, 
uses to bar, 267. 
release of, 267. 
under Dower Act, 368, 269. 
enforcement of, 269, 270. 
equitable interests now subject to, 269, 
■ 193 - 

how lost, 270. 

jointure-clause barring, 409. 
Drunkards, conveyances, Ac., by, 288. 


Easements, 93, 149*. 
enforcement of, 150, 151. 
creation of, by way of use, 1 50. 
unfamiliar to the law cannot be 
created, 152. 
how created, 153, 154. 
interests in, 155. 
destruction of, 155, 156. 
in gross, I59f 160. 
and prescription, 242. 
and registration of title^49. 

Ejeotio Firmae, 75. 

Ejectment : 

action of, by copyholder, 59, n. 
of tenant for years, 75. 
action of, to enforce forfeitures, 225. 
action of, by creditor, 258. 

Blegit, 257. 

Emblements, 44, 45*, 53, 80, 8l*, 90, 
139 - 

Enclosure, 105, 19^- 

Enfranchisement, 63*, et seq. 
act of lord ministerial, 63. 
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Enfraaohisement (continue ^ : 
Toluntary, 64, 65. 
statutory, 64-6. 

by reversioner of, copyhold or customary 
tenement, 102. 

effect of, upon customary rules of 
descent, 209. 

Entail, «. Fee Tail. 

Entireties, v, CTo-ownership. 

Entry: 

by tenant for years, 77, 78. 
for breach of condition, 102, 182*, 183. 
to defeat right of Grown, 218. 
right of, when barred, 231. 

Equitable Interests, 93, 125*, et seq. 
and legal interests, 131, et seq., 137, 
et seq. 

liabilities of, 134*, et seq., 262. 
owner of, not entitled to possession, 

137. 138. 

powers of, 138, 139. 
limited interest in, 139. 
alienation of, 139, 140. 
dower and Curtesy, 134, 269, 271. 
execution against, 249. 257. 

Equitable Waste, 29, 43*, 44. 

Equity of Redemption, e. Redemp- 
tion. 

Escheat, 7-9*, 214-6*. 
on failure of heirs, 8, 9. 
on corruption of blo(^, 9. 
in gavelkind lands, 24. 
attaches to reversions and remainders, 
102. 

suffered by trustee, 132, 133. 
of equitable interest, 134*, 135, 216. 
of incorporeal hereditaments, 155, 216. 
claim of Crown to, 214-6. 
claim of private person to, 216. 
effect of, 216. 

Estate, meaning of term, 5, 26, 147, 148, 
185. 

theory of, in English Law, 7. 
three principal estates in English Law, 
26. 

for life, 39*, et seq. ' 
in early times, 17, 27. 
where lands given te hold in frank- 
marriage, 33. 
how created, 39. 
definition of, 39. 
under Settled Land Act, 48, 49. 
by operation of law, 53, 54. 
in copyholds, 62, 71. 
pur auier vie, 54-56*, 230. 
how it arises, 54, 186. 
deitoent of, 195. 
for years, 45, 71, 74*, et seq. 
determinable upon life, 49, 77. 
in copyholds, 71. 
origin of, 74, et seq. 
words used to create, 76, 77, 329. 


Estate (continued ) : 

incidents of, 76, 77, et seq. 
descent of, 76, 193, 210*, et seq. 
estates in leasehold, 83, et seq. 
may be limited to commence in future, « 
97 - 

future interest in may be disposed 
of by executory devise, 112. 
no seisin of, 112, 126. 
equitable interest in, 112, n., 135. 
created to secure rent-charge, 163. 
acquired since bankruptcy, 252, 253. 
of wife, rights of husband as to, 
272. 

Will of, 361. 

created to raise portions, 409-10, and 
V, Portions. 

is not a * real security ’ under Trustee 
Act, 418, 419. 
renewal of, 434, 435. 
in fee simple, 26*, et.seq., and v. Fee 
Simple. 

in fee tail, 29*, et seq., and e. Fee 
Tail. 

Estates in Futuro, 93, et seq. 

Estoppel, 138, n., 348. 

Estovers, 40*, 41, 53, 139, 161, 169. 

Exchange, 49, 423. 

Execution, equitable, 258, and v. Debts. 

Executor, of temint for life, 42, 43, 44, 

46. 47 -. 

of tenant in fee simple, claim of to 
fixtures, 46. 

of tenant pur auter vie, 55, 56. 
of lessee, 77, n., 209, 210, 340. 
power of, to sell lands for payment of 
debts, 120, 365, 429, 430. 
takes trust and mortgage estates, 141, 
n., 365, n. 

and now all estates (except ccmy- 
holds), 141, n., 103, 194*, 365*. 
of deceased debtor, 261. 

Executory Interests, 106*, et seq. 
executory limitations, 48, ito*, et seq. 
executory devise, 107, Tii*, 112. 
differences between, and remainders, 

1 13, et seq. 

limitation of, after estate tail, 116,11 7. 
rule against perpetuities affecting, zi6, 
117. 

and contingent remainders, xi8, 119. 

Expressum faoit oessare taoltum, 82. 

Extenta Maneril, v. 4 Edw. I, st. I, in 
Table of Statutes. 


F. 

Father, descent to, 200, 203, 204. 
Fealty : 

in socage tenure, 15. 
in copyhold tenure, 66. 
in leasehold tenure, 77. 
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Fee Simple, a6*, et seq. 

transfer of, sanctioned by Quia JEmp* 
tore$, 8, 37. 

creation of new, 8, a8, 97. 
origin of, 37. 

descent of, 37, 195*, et seq. 
rights of tenant in, 38 . 
limitation of, 39. 
conditional, 30*, 183. 
in copyholds, 62, 71. 
no remainder after, 97, 187. 

Fee Tail, 29*, et seq. 
origin of, 39-31. 
four species of, 31-33. 
how barred, 34, 35, and v. Disentail- 
ing Assurance, 
in copyholds, 63, 72. 

how barred, 140, 359*. 
arising from limitation in Will to issue 
of unborn person, 99, 100, 188. 
limitation of executory interest after, 
1 16, 1 1 7.® 

equitable, how barred, 140. 
merger of, 190, 342, 343. 
liability of for Crown debts, 256, 260. 
Fences : 

prescriptive liability to repair, 244. 
FeofOnent : 

or livery of seisin, 6, 60, 96, 299*, 
et seq. 

tortious, 10, 234, n., 300*, 441. 
by infant in gavelkind, 24, 281, 301. 
to uses, T07. 

Feudal System, importance of posses- 
sion under, 4*, 5, 95, 106. 

Fieri Facias, 257. 

Fine (Conveyance) : 

to bar estate tail, 33, 34, 35. 
to pass estate of married woman, 284. 
Fine (Money) : ^ 

paid by tenant in socage, 22. 
paid for lease, 52. 
paid by copyholder, 68*, 207, 208. 
Fines and :^ooverieB Act, v. 3 A 4 
Will. IV. c. 74, in Table of 
Statutes. 

Fishery : 

common of, i6t. 
free, 161. 

Fixtures : 

tenant for life, 45-7* 
for years, 81, 82, 86, 87. 
Forfeiture, 9-1 1, 216*, et seq. 
for treason and felony, 10*, 34, 387. 
for Waste, 10, 41, 42, 80. 
for breach of fealty, 15. 
for alienation without licence, 2 2 n. 
hy copyholder, 61, 67, 187. 
for breach of condition, 102, 103, 113, 
and V. Condition. 

of estate of trustee mortgagee, 

*33-3. 


Forfeiture (eontinueE ) : 
of equitable interest, 135. 
for alienation in mortmain, v. Mort- 
main. 

in connection with benefices, v. Bene- 
fice. 

relief against, 235, et seq. 

Franchises, 161*. 

Frankalmoigne, 13. 

Frankmarriage, 33. 

Freebench, 70, 71, loi, 134, 370. 

Freehold, v. Bocage. 

Freeholds, customary, 73, 73. 
limited to commence at future day 
void, 96, 188. 


Game, 85, 86. 

Gardens : 
market, 87. 
cottage, 87, 

Gavelkind, 23, 34*. 

descent in, not affected by Inheritance 
Act, 206. 

Curtesy in, 272. 

General Occupancy, 55. 

General Words, 312, 313*. 

Grant, of copyholds, made in or out of 
court, 67, 

of copyholds, out of the waste, 68, 
incorporeal hereditaments said to lie 
in, 92, 93, 153, 307. 
an innocent conveyance, 224, n. 
by Crown to indeterminate body con- 
stitutes it a corporation, 245. 
no covenant implied by word ‘ grant,* 
307-8. 

word * grant not now necessary, 313. 
Guardian, in socage, 18-21*. 
specially appointed, 19, so. 
in copyhold, 69, 70. 
in chivalry, 74. 
of infant trustee, 132. 
of infant cestui que trust, 134. 


H. 

Habendum, 

Half Blood, 202-4, 305. 

Haybote, 40. 

Heir: 

relief paid by, i7» 68. 

infant, in socage, wardship of, 18-21. 

of tenant in capite, 22. 

of tenant in fee simple, 27. 

in copyhold, wardship of, 69, 70, 
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Heir {continue ^ : 

of testator, resulting use in favour 
of, 113. 

of trustee, 141. 
devise to, 196. 

Heirs : 

word of limitation, 30, 190. 
corporations cannot have, 40. 
devise or conveyance to, 196, 197, 
205. 

of purchaser, total failure of, 197. 
Hereditaments, 3. 

corporeal and incorporeal, 3-5, 229. 
incorporeal, 92, et seq. 

definition of, 185. 
corporeal, definition of, 185. 

Heriots, 18*. 

heriot custom, 18, 69. 
heriot service, 18, 69. 
in copyholds, 68, 69. 
suit heriot, 69. 

Hinde Palmer's Act, r. 32 & 33 Viet. 

c. 46, in Table of Statutes. 
Homage, 15. 

or court of tenants, 62, 67, 71. 
Hotchpot, 211, 212, 421. 

Housebote, 40. 

Husband : 

Curtesy of, r. Curtesy. 

rights of, as regards emblements, 45. 

rights of, as regards wife's chattels real, 

177. 

rights of, in land of wife, 27 1*, et seq. 
and wife, partition by, 350. 


I. 

Improvements : 

by tenant for life, 40, 47, 48, 50, 423, 
by tenant for years, compensation for, 
86, 87. 

exj>enditiire of capital money on, 431. 
Incorporeal Hereditaments, 92 *,et seq. 
corporeal, distinction between, 3-5. 
of ward in socage, 21. 
classes of, 93. ^ 

said to Hie in grant,’ 9a, 93, 153. 
when grai^t by deed creates, 15 1. 
no estates in, 154. 
escheat of, 155, 216. 
definition of, 185. 
reooveiy of, 185. 
less than corporeal, 186. 
creation of, x86. 

acquisition of by custom and jirescrip* 
titm, 237, et seq. 
dower out of, 267, 270. 
leases of, 330. 

Incumbrances : 

created by joint-tenant, 172, 173. 


InctUnbranoes (fionUnuef!) ; 

upon forfeited estate destroyed by re- 
entry, 183. 

liability to, as between beneficiaries of 
deceased, 264. • 

covenant for freedom from, 316, 321. 
payment of, by mortgagee, 383. 
prior, V. Tacking and Mortgage. 
Infant : 

guardianship of, 18-21*, 33, 69, 70. 
conveyance by, of gavelkind lands, 24, 
281, 301. 

when tenant for life under Settled Land 
Acts, 49, 52. n., 281, 430-1. 
when tenant for life an, 52. 
exercise of collateral power by, 121, 
362. 

trustee, guardian of, 132. 
admitted tenant of copyhold, 208. 
cannot be made bankrupt, 254. 
conveyances by, 280-2*. 
in gavelkind, 281. «* 
by order of court, 281. 
acquisition by, 282. 
cannot make Will, 362. 
management of lands of, by trustee, 
430 - 

Inheritance : 

words of, 29, 172, 192*, et seq. 
appearance of rules of, 192, 193. 
common law rules of, 193, et seq. 
as governing estates in fee simple, 
195-204. 

as governing estates tail, 204. 
rules of, under old and new law com- 
pared, 205. 

local rules of, and Inheritance Act, 
206, 207. 

copyhold rules of, 207, 20S. 

Inquests of Office, 215, 216. 
Inrolments, Statute of, v. 27 Hen.VIII. 

c. 16, in Table of Statutes. 
Insurance : 

of buildings by tenant in tail, 37 n. 
by mortgagee, 384. 
by trustees, 434. 

Xnteresse Termini, 77, 344. 

Interests in Land : 

alienation of, 186, 191, et seq. 
quantum of, 186. 
creation of, 186, 187. 

Investiture, v. Livery of Seisin. 
Investments, of trust funds, 43i-*3i 

436^- 

Issue : 

of unborn person, limitation to, 99, 
100, 123, 124, 188. 

executory limitation over in default of 
116, 369. 

of person deceased stand in his place in 
the descent, 198, 199. 
of deceased tenant for years, 2x0, et seq. 
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Issue (continued ^ : 

failure of, provision of Wills Acts as 
to, 368-9. 
devise to, 370. 

J. 

J oint-tenants : 
in tail, 32, 170. 
for life, 32, 170. 
of copyholds, 63. 
and V, Co-ownership. 

Jointure, 71, 267, 409, 414, 424, 425. 

Judgments Acts, 1838, 1864, v. i & 
2 Viet. c. no, and 27 & 28 Viet, 
c. 1 1 2, in Table of Statutes. 

Judgements, 122. 
enforcement of, 249. 
against debtor, v. Debts, 
in connoetion with right of tacking, 
398-9. 

Judicature Aet, «. 36 & 37 Viet. c. 66, 
in Table of Statutes. 


K. 

Knight-service, tenure by, 13. 

If. 

Laches, 296. 

Land Charges Hegistration and 
Searches Act, 1888, v. 51 & 52 
Viet. c. 51, in Table of Statutes. 

Land Law, 8|#hcre oP, 1-3. 

Land Transfer Act, 1897, 193, 194, 
and V. 60 & 61 A'ict. c. 65, in 
Table of Statutes. 

Lapse, on failure to present to benefice, 
218, 219. 

of provisions of Will, 369-71. 

Lease: 

by ecclesiastical corporation, 278-9. 
by municipal corporation, 280. 
provisions of Statute of Frauds aiid 
Keal Property Act as to, 330, 331, 
332. 

wording of, 332. 

covenants in* 82, 83, 178, 329, 332, 
et seq. 

for title, 82, 83, 329, 332. 
usual, 332, 333. 
on assigLment of, 334, et seq. 
continuance of rights and liabilities 
under, 339-40. 
assignment of, 333. 

covenants on, 333-4. 
by mortgagee, 385, 386. 

Leasehold Estates, v. Estates for 
Tears. 

Leases, by tenant in tajl, 35 - 37 ** 
by tenant for life under Settled Land 
Acts, 49, 50, 423. 

JBNKS. 


Leases (continued) : 
surrender of, 50. 
fines paid for, 52. 
mining, royalties arising from, 52. 
by copyholder, 59 n., 61, 187, 224. 
building, 84, 85, 138. 
forfeiture of, 84, 226, 227. 
only confer rights in surface of land, 
84, 85. 
mining, 85. 
occupation, 85, et scq. 
to take effect after expiry of life 
estate, joi. 

by mortgagor in possessi* i39, 390-1. 
by joint-tenant, 1 73. 
proviso for re-entry, 178, 181, 18a, 
226. 

breach of, 226, 227. 

Lessee, r. Tenant for Tears. 

Levari Facias, 259. 

Licence : 

by lord to copyholder, 61, 62, 68, 187. 
to divide copyholds, 63. 
and servitude, dii-tinction between, 1 50, 
151. 

may become irrevocable, 1 54. 
to commit breach of condition, 183. 
to alienate in mortmain, 21 8, 290. 
Lien : 

for unpaid purchase inoiiey, 264. 
equitable, created by covcn.arit to settle 
future acquired pre^perty, 438. 
Lights, J54, J64, 241, 242. 

Limitation, words of, 30, 83, 190. 
need be none in deviKc, 3OS. 

[ of fee simple, 29. 

of fee tail, 31, et scq., 136, n. 
of life estate, 39. 
of estate pnr anh r vie, 54, 195. 
of re)naiiiders, rules affecting, 95, et 
scq. 

of freehold 95, 96. 

to issue of unborn taker, 99, 100, l 23, 
124, 188. 

to heirs of unborn person, 100, loi. 
to corporation not in existence, 100, 
lOI. 

and conditidh, distinction between, 103, 

to uncertain person, ban, iii. 
to settlor, 1 1 3, 1 14. 
of equitable interests, 136, 137. 
to husband and wife, 176. 
of interest until happening of event, 
180. 

rules of, 185, et seq. 
of actions, v. Actions. 

Limitation, Statutes of, r. 3 A 4 Will. 
IV. c. 27 and 37 & 38 Viet. c. 57, in 
Table of Statutes. 

Livery of Seisin, 6, 60, 92, 93, 94, 96, 
106, 107, and V, Eeofihnent. 


H h 
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Iiooke King’s Acts, v. 17 A 18 Viet, 
c. 113 ; 30 & 3* Viet. e. 69 ; 40 A 
41 Viet. c. 54, in Table of Statutes. 
liodger*s Goods, 79. 
liimatio : 

tenant for life under Settled Land Acts, 


5 *- 


conveyanoe by, 288, 289. 


M. 

Maintenance, 414, 430. 

Males, take before females, 197, 198, 
199. 

Malins* Act, v. ao A 21 Viet. c. 57, in 
Table of Statutes. 

Mandamus, to compel admittance, 208. 
Manor : 

origin of, 14, 15. « 

nature of, uncertain, 57. 
position of lord of, 62. 
by repute, 63. 
alienation of, by lord, 68. 

Mansion House, principal, under Settled 
Land Acts, 50. 

Market Gardens, v. Gardens. 
Marriage : 

restraint upon, 1 79, n. 
revokes Will, 371. 

Married Woman, v. Wife. 

Married Women’s Property Acts, v. 
Table of Statutes. 

Merger, 63, 104, 156, 166, 189, 190, 

341-3*- 

Mines : 

rights of tenant in fee simple as to, 
28. 

of precious metals, right of Crown to, 
28. 

new, opening of by tenant for life, 41, 
44, and V. Waste, 
copyholder may not open, 61. 
claim to minerals \>y lord of manor, 
66 . 

reservation of, on gift to charity, 291, n. 
Mining Leases, 85. 

Minor Terms, 77, 84, 88, 89. 

Modus, 242-4^ 

Money : 

fall in value of, and its consequences, 
16, 17. 

capital, under Settled Land Acts, 50, 
52, 86, 431. 

surplus, in hands of moirtgagee, 129. 
charged on land, 232, 290. 
payment of into court, 435. 

Mortgage : 

by tenant for life under Settled Land 
Acts, 49, n., 50, 423. 
estates, descent of, 141, n. 


Mortgage {continue ^ : 
joint mortgages, 1 74. 
condition in, 1 79. 

primarily payable out of realty, 264. 
by beneficial owner, 317, 318. 
definition of, 374. 
character, question of fact, 374-6. 
once a mortgage, always a mortgage, 

376. 

foi-m of, 377-8. 

proviso for redemption in, 378, 380, 
381. 

by sub-demise, 378-9, 386, n. 
covenants in, 380, 386-7. 
statutory, 386. 

. of copyholds, 387. 
foreclosure of, 387-8, 393-4, 402. 
reconveyance of, 389. 
transfer of, 389. 
redemption of, 389-90. 
equitable, 392, et seq.* 
formal, 392-3. 
informal, 393, et seq. 
by deposit of deeds, 393. 
by agreement of charge, 393. 
doctrine of tacking, 395, et seq. 
of consolidation, 399, et seq. 

modified by Conveyancing Act, 
402. 

Mortgagee : 

forfeiture of estate of, for treason, 132, 

liability of, for Crown debts, 255, 
256. 

of lands of debtor, protection of, 259, 
360. 

infant, 281. 
by sub-demise, 378-9. 
position of, at law, 379-80, 
in Equity, 380, et seq. 
special powers of, 38 1 , et seq. 

under Lord Cran worth’s Act, 382. 
under Conveyancing Act, 383, et seq. 
■sJe, 383, 388, 394. 
insurance, 384. 
receiver, 384, 385. 
to cut timber, 385. 
to grant leases, 385-6, 387, n. 
foreclosure by, 387-8, 393-4, 402. 
equitable, 392, et seq. 

Mortgagor : 

in possession, leases by, 129, 390-1. 
covenants by, 386-7, 
interest of, 388, et seq. 
position of, 391. 

right of, to inspect title-deeds, 391-2. 
Mortmain, alienation in, ii, 217, 218*, 
290. 

Mother : 

powers of, wnder Guardianship of 
Infants Act, 19, 20. 
of infant copyholder, 70. 
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Mother {eontinued ) : 

of more remote male ancestor preferred 
to motlier of less remote, ao2. 
rights of, as regards personalty of intes- 
tate, 212. 


N. 

Name and Arms, 113, 115, n6. 

* Natural Bights,’ 153, 165, 166*. 
differ from servitudes in four points, 
165-6. 

Next of Kin, rights of on intestacy, 212, 
ai3- 

Notice, by tenant for life to trustees, 52, 

431. 

in tenancy from year to year, 89. 
tenant at will not entitled to, 90. 
of assignment of equitable interest, 
140. 

of trust, 142, fct seq., 235. 
express, 144. 
constructive, 144. 

rules as to, 144, et seq. 
to agent, 146. 

exceptions to general rule as to, 147. 
of act of bankruptcy, 249. 
of restrictive covenant, 325-7. 
of equitable mortgage, 394. 
of mesne incumbrance, 397 -8. 
of unregistered claim, 445, 450. 
under Land Transfer Acts, to protect 
unregistered dealings, 452. 


O. 

Occupancy : 
special, 54, 230. 
general, 55, 230. 

Occupation, title by, r. Prescription 
and Title. 

Occupation Leases, 85, et seq. 

OlBcea and Dignities, 151. 

Oral Tenancies, 234. 

Outlawry, escheat and forfeiture for, 9, 
10, 24, 287. 


P. 

Parcels, 312-13. 

Parcenary, daughters take hj descent 
in, 198, and v. Co-ownership. 
Particular Estate, 94, 95, 96, 97, 187, 
333 - 

Partition, 350, et seq. 
right to, 350. 

by joint-tenants, &c., 350, tj. Co- 
ownership. ^ 

methods of, 350, et seq. 
voluntary, 350-1. 


Partition {eontinued ) : 

by writ of partition, 351. 
by commission out of Chancery. 
351-2. 

under Partition Acts, 352-4. 
Partners, as joint-tenants, i 73, 1 74. 
Pasture, v. Commons. 

Patron of Living, v. Benefice. 
Permissive Waste, v. Waste. 
Perpetuities, 116, 117, 118, 119, 123. 
“ 4 . » 37 . > 40 f 1841 189, 283, II.. 
420. 

Personal Actions, 74. 

Personal Estate: 

estate pur outer t*t>. when, 55, 56, 
210, n. 

copyholds for lives sometimes descen- 
dible as, 71. 

right to presentation considered as, 162. 
descent of, as distinguished from descent 
of ro^ty, 199. 

primary fund for payment of debts, 2O4. 
Pin-money, 121, 407-9, 414, 424 5. 
Ploughbote, 40. 

Portions : 

directions to a('.cumulate fur purpose of 
raising, 118, 189. 
power to appoint pt>rtion8, 425-6. 
perwer to deal with portions terms, 436. 
term to raise, 1 2 1 , 409-1 o*, 414-5, 4 1 6. 
Possession : 

iiijportance of in feudal period, 4- C*, 
and V, Seisin. 

of termor, distinct from seisin, 75. 
in relation to corporeal and incorporeal 
hereditaments, 92, 93. 
equitable tenant for life not entitled 
to, 138. 

Possibility, dt»uble, 100, 137. 

Powers, 1 1 9*, et seq. 

to charge j»roptTty with money lor 
improvements, 47. 
of appointment, ill. 
classification of, 1 20, et seq. 

Conomon law powers, 120. 
equitable powers, 120. 
under Statute of Uses, 120. 
collateral, I2[.s 
release of, 121. 
appendant, 121. » 

in gross, 121. 

general, 121, 122, 123, 367-8. 
special or limited, 122, 123, 124. 

illusory appointments under, 122, 
123. 

and perpetuities, 123, 124. 
execution of, 124. 

provision of Wills Act, 1 24. 
of Lord St. Leonards' Act, 1 24. 
in favour of children in marriage 
settlement, 419-21. 
under settlement, 0. Bettlexnezit. 


B h 2 
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Praeoipe» tenant to the, 34. 

Preference, fraudulent, 250, 251. 

Prescription, 153, 158, 238*, et seq. 
definition of, 239. 
in a que eittfiUt 240. 
in a man and his ancestors, 240. 
user necessary to found claim by, 240, 
241. 

period of, 241, et seq. 
profits, 242. 
easements, 242. 
lights, 242. 
tithes, 242-4. 
rents and services, 244. 
liabilities by, 244, 245. 
claims by, distinguished from claims by 
custom, 245, 246. 
enforcement of, 246. 

Presentation, v. Benefice. 

Primer Seisins, 22. 

Primogeniture, 197, 198*, none in 
gavelkind, 23. 

Pri^ty, 339-40, 346, 347. 

Proclamation, in manorial court, 67. 

Procreation, words of, 31, n. 

Profits, 93, 149* 154. 
in gross, 1 59, 239, n., 240. 
by prescription, 242. 
by custoiri, 245. 

Property, real, 3. 

Purchase : 

words of, 30, 1 14, 190. 
joint, 174. 

Purchaser : 

last purchaser, 27. 
with notice, from trustee, 142. 
who is, 143, 144, et seq. 
purchaser from, 147, 235. 
honaJid€f from trustee, 141, 142, et seq., 
235 - 

parcener cannot be, 168. 
descent traced from, 195-7, 205. 

exception to rule, 198. 
from bankrupt, 249, 250. 
firom creditor of bajukrupt, 251. 
liability for Crown debts, 255, 256, 
from debtor, protection of, 259, 260. 
from lunatic, 288. • 

from drunkard, 288, 
hona fide, protected from creditors, 296. 
fraud upon, 296-8. 
from mortgagee, 381, 383. 
from registered proprietor, 449, 450, 


Quare IQjeoit, 74, 75, 
Quasi-inheritanoe, 54. 

Quaai-taU, 55. 

C^uia Smptores, v. 18 Edw. 1 . c. 1, in 
Table of Statutes. 


Quiet Enjoyment, covenant for, 82, 83. 
Quit-rent, v. Kent. 


B. 

Beal Actions, by copyholder, 59, n. 
Beal Property, 3. 

Beal Property Xiimitation Acts, v. 

Table of Statutes. 

Becognizances, 254, 255, 259. 

Beoords, v. Debts. 

Bocovery, 34, 35*. 

Bedemption : 

equity of, 129, 136, 376, 38’!, 388, 

389* .390, 392. 

of tithe, 162, 163. 
of rent-charges, 164. 

Be-entry, powers of, 181, 182, and v. 
Condition. 

Begistration : ^ 

of title, 144, n., 446, et seq. 
of rent-charges and annuities, 164. 
under Land Transfer Acts, 194, 447, 
et seq. 

what lands they apply to, 448. 
who may be registered, 448, 
with absolute title, 449, 450. 
with qualified title, 450, 451. 
of transfers and charges, 451. 
notices, 452. 
cautions, 452. 
inhibitions, 452. 
restiictions, 453. 

on death of registered holder, 453. 
of debts, &c., 255, 256, 258, 259, 260. 
of lands in Yorkshire, 443-5, 453, 
454 - 

of lauds in Middlesex, 445-6, 453, 
454 - 

under Lord Westbiiry's Act, 446, 447. 
Begistration of Small Holdings, 453. 
Belease, 344-7*. 

of seiwient tenement from servitude, 

155- 

by one parcener to another, 168. 
by one joint- tenant to another, 172, 
i74» a- 

lease and, 

at common law, 304, 305. 
under Statute of Uses, v. Bargain 
and Bale. 

to extinguish the right, 344-5. 
to enlarge the estate, 345-7. 
to pass die estate, 347. 

Beliefis: 

payable by tenant in socage, 17. 
uses free from, 108. 
payable by trustee, 134. 

Bemainder, ^4*, et seq. 

tenants in common in remainder, 32, 
170. 
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Bemainder {continwitl ) : 

limited a|K>n estate given in frank- 
marria^, .^3. 
tenant in tail in, 37, 102. 
expectant ufioii estate tail, property 
in articles severed from land, 38/ 
rights of remainderman as regards 
Waste, 41-4. 

IM^sition of remainderman as regards 
fixtures, 47. 

rules for creation of, 95, et seq., 187, 
188. 

vested, 98, 187. 
contingent, 98*, et seq., 187. 

does rule against perpetuities apply 
to? 118, 119, 189. 
must be so construed, T19, 189. 
equitable, rule dc>es apply to, 137, 
140, 189. 

incidents of, 101, 102. 
two rules affecting operati<iu of, 102, 
et seq. 

must take effect in possession the 
instant the particular estiite deter- 
mines, 103, ct seq., 188, 189. 
trustees to preserve, 104, 105, 142. 

Act of 1845, 105. 

Act of 1877, 105, 189. 
and executory interest, differences 
between, 113, et seq. 
joint-tenants in, 171. 
definition of, 187. 

remainderman, when barred, 231, 
232. 

judgement affecting, 260. 
cannot pass by feoffment, 300. 
in settlement to sous or daughters in 
tail, 41 1 -2, 415, 416. 
to brothers of protector in tail, 417* 
cross remainders, 41 1 , 41 7. 

Henewal, nght of, 71. 

Bent : 

distress for, 1 1 , 12, 78, 79, 90. 
of socage estates, 16, 17. 
rent service, 16, 17, 95, n. 
apportionment of, 45, 30, n. 
rack rent, 45, 78. ^ , 

rent-charge, 65, 95, n., loi, 163*, I04f 
and V. Tithes. 

provisions of Conveyancing Act, 163, 
164. 

to secure pin-money, 407-9. 
in lieu of dower, &c., 4C%. 
quit-rent in copyholds, 66, 67. 
in estates for years, 78. 
ground rent, 78, 84. 
beneficial rent, 78. 
on mining lease, 85. 
in tenancy at will, 90. 
aoo^tance of from tenant on sufferance, 

9 »- 

incident to reversion, 94} 

H 


Bent (joontinuetl ) ; 

cannot be reserved out of reversion, 

loi. 

reserved out of remainder, loi . 
deducted by trustee from produce 
receivable by ce»iui» que trutieniy 
134 - . 

rents not incident bo reversion are pro- 
fits, 151, n. 

subject to dower and Curtesy, 1 55. 
rent seek, 163. 
fee farm, 181, n., 227. 
apiKirtionment of, on sev. raticc* of 
reversion, 181. 
no entry upon, 182. 
creation of by tenant for life, 186. 
not extinguished by forfeiture for 
alienation in mortmain, 318. 
relief against forfeiture for non-payment 
of, 226. 

action for, when barred, 331. 
prcscrii>tiou for, 244. 
descending to woman as heiress of 
intestate, 273. 

reservation of on gift to charity, 291, n. 
Beplevin, 11, 78. 

Besignation, of benefice, 222, 233. 

Be version, 94*, 93. 

expectant upon estate tail, 31. 
destroyed by common recovery, 34, 33. 
effect of Fine upon, 33. 
effect of lease upon, 35, 36. 
where Waste is committed, 38. 
in Crown, 38, 48. 

rights of reversioner as regards Waste, 
4i“4- 

on copyhold tenement, 63. 
possibility of reverter, 97, 
incidents of, 101, 102. 
position eff assignee of as regards 
conditions, 181. 
and covenants, 336, et seq. 
severance of, 181, 337. 
definition of, 187. 
creation of on fee simple, 214. 
reversioner, when baiTed, 231-2. 
claim to, by percejition of rent, 237, 

expectant on lease, surrender of, 34 1-2- 
mortgage of, 388, n. • ^ 
ultimate, to settlor and his heirs, 4 * 
Bevocation ofWill, 371-2. 

BoUs, manorial, 58, 60, 215. 


S. 

Bale ; ^ 

by tenant in tail, 36, 37. 
by tenant for life, 49> 4 * 3 * . 

in market overt, defeats lord s claim to 
heriot, 69- 

3 



470 


INDEX. 


Sale {continued ) : 
of advowBon, 221. 
by execution creditor, 1258. 
by ecclesiastical corporation, 279. 
of land devised to charity, 292. 
in lieu of partition, 353-4. 
by mortgagee, v. Mortgagee, 
in lieu of foreclosure, 388. 
of redemption, 390. 

of mortgaged premises, by order of 
court, 388, 394. 
trustees for, 41 7^ 41 S- 
Scintilla Juris, 115. 

Seignories, 161, 214. 

Seisin : 

importance of, in feudal period, 4-6*. 
livery of, 6, 60, 92, 93, 94, 96, 106, 
107. 

tenants for years had not, 74, 75. 
estate carrying, necessary to make a 
reversion, 94. 

must not be in al^yance, 95, 96. 
none of remainder, 98. 
meaning of the word changed by 
Statute of Uses, iio. 
none of term of years, 112, 126. 
to trusts, 1 28. 

Seisina Facit Stipitem, 195. 

Seisure Quousque, 208. 

Separate XTse, v. Use. 

Serjeanty, 22, 23. 

Service : 

due by tenant in socage, 14-16*. 
personal, converted into money pay- 
ment, 16. 

due by tenant in serjeanty, 22, 23. 
rent service, 16, 17. 
due by tenant in fee simple, appor- 
tionment of, 28, n. 

where lands given in frankmnrriage, 33. 
incident to reversion, 94. 
due by parcener, 169. 
services, prescription for, 244. 
Servitudes, 149, et. seq. 
characteristics of^ 150, et seq. 
distinction between servitude and 
licence, 150, 151. 
list of, 15 1. * 

unfamiliar to law cannot be created, 

15a- • 

are rights over lands of others, 152, 

. *56- 

arise by grant or reservation, 153, 

jpoBitive or negative, 154. 
mteoesti in, 154, 155. 
destruction of, 155, 156, 190. 
appendant, appurtenant, and in gross, 
i57» 

distinguished from so-called ‘natural 
rights,* 165, 166. 

Settled Iiand Acts, e. Table of Statutes. 


Settlement, 403, et seq. 
definition of, 48, 51, n., 317, 403. 
trustees of, 50, 52. 
protector of, 102, 139, 358-9*. 
voluntary, 249, 250. 
marriage, by infant, 282. 

by ‘settlor,* 317, 318, 406, 407. 
subject of, how classified, 403, 404. 
real, 404, 405, et seq. 
form of, 405, et seq. 

pin-money clause in, 407-9. 
first life estate under, 409. 
jointure clause in, 409. 
portions clause in, 409-10. 
remainders in tail in, 41 1-2. 
ultimate reversion in, 412. 
re-settlement, 412, et seq. 
disentailing assurance in, 413. 
appointment to uses of old settle- 
ment, 413-4. 
pin-money clause iit, 414. 
annuity for husband in, 414. 
jointure clause in, 414. 
provision for maintenance in, 414, 
portions clauses in, 414-5, 416. 
life estates in, 415. 
remainders in tail in, 4 15, 416, 

417- 

personal, 417, et seq. 
trust for sale, 41 7, 418. 

for investment, 418, 419. 
life interests, 419. 
trusts for children, 419-21. 
ultimate trusts of capital, 421. 
powers under, 421, et seq. 
of beneficiaries, 422, et seq. 
legal, 422-4. 
express, 424-7. 
to jointure, 424, 425. 
to appoint portions, 425, 426. 
to revoke and re-settle, 425-6. 
to direct advancement, 426-7. 
of trustees, 427, et seq. 
implied, 42^35. 

to sell incumbered property, 

439-30- 

to manage lands of infimts, 

^ 30 ; . . , 

to maintain infants, 430. 
to exercise powers of infant 
tenant for life, 430-1. 
to receive purchaw money on 
•ale by tenant for life, 431. 
to invest, 431-3. 
to appoint new trustees^ 433-4* 
to ^1, 434. 
to insure, 434. 

*to renew leaseholds, 434-5. 
to compromise olums, 435. 
to paji money into court, 435. 
to call upon beneficiary to in- 
demnify, 435. 
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Bettlement {continmd ) : 
expresi, 435-7. 

to delay converaitm, 436. 
to defJ with portionn terms, 

436- 

ita to investment, 436, 437. 
to pay life premiiniiH, 437. 
covenants in, 437-8. 

Blielley’s Case, 113, n., 136, n., 190*“, 
197. 

Simony, v. Benefice. 

Socage : 

tenure in, 14-25’*'. 
origin of, 14, 15. 
incidents of, 15-22. 
special forms of, 22 -5. 
lands, when parcel of a manor, 72, and 
V. Customary Freeholds, 
lands, when made deviseable, 362. 
lands, effect of Land Transfer Act on, 
365—6. • 

Sokeman, relief payable by, 1 7. 

Special Occupancy, 54. 

Special Tail, 32, 33, 37, 38. 

Specialty, 261-3. 

Sporting Bights, 164. 

Springing and Shifting Uses, v. 
XJsea. 

Statute of Wills, v. 32 Hen. VIII. c. 1, 
in Table of Statutes. 

Subinfeudation, prohibited l^y Quia 
Empim'e^, 8, 28, 97. 

Subpoena, 1 08. 

Successors, word necessary in convey- 
ance to corporation sole, 40. 
Sufferance, tenancy on, 77, 88, n., 89, 
91*. 

Suit and Service, 14-16. 

Suit Heriot, v. Heriots. 

Suit of Court, 67, 101. 

Support, right to, 164, 165. 

Surrender (general), 340*, et seq. 
of lease, 50. 

of copyholds, 59, 60, 67, 72, 94, n. 
to bar estate tail, 140, 359. 
by married woman, 360. 
Survivorship, 168, 172*, 173, 174, 176, 
37 *- 


T. s 

Tabula in naufiragio, 397, 398. 
Tacking, e. Mortgage. 

Tall, tenant in, o. Fee Tail. 
Tenant : 
in socage, 14-25. 
by the Curtesy, 21, 23^ 
in dower, 21, 23. 
in capite, 22. 


Tenant (eontinued) : 
in gavelkind, 23, 24. 
in burgage, 24, 25. 

Tenant in Fee Simple, 26, ct soq., 
48. 

alienation by, 8, 27-30. 

•rights of, 28, 29. 

Tenant for Iiife : 


under tenant in tail in possession, 36, 
37» 38. 

fiduciary position of, 37, 51, 52. 
tenant in tail after possibility is, 38. 
corporation aggr^ate cauiK . be, 39, 


40. 

rights and duties of, ft seq. 

Waste by, 41 44. 

executor of, 42, 43, 44, 46, 47. 

position of, as regards emblements, 44, 


as regards fixtures, 45-7. 
statutory powers of, 47, et 8e«|., 422, 


et seq. 
sales, 49. 
leases, 49, 50, 81. 

tinder Settled Land Act, who is, 4S. 

. 49. 53. 54. 56. 

equitable, 49. 

nob entitled to possession, 138, 13(^ 


393- 

by operation of law, 53, 54. 
creation of rent-charge by, 186. 
conveyance in fee simple by, 186. 
infant, under Settled Land Act, 281, 


4301. 

lunatic, under Settled Land Act, 289. 
right of, to custody of title-deeds', 
423- 

Tenant by Copy, v. Copyholders. 

Tenant for Xears : 

of tenant for life, position of, as regarfls 
emblements, 45. 

rights of, as regards fixtures, 46, 8 t, 
82. 

determinable on life, 48, 77. 
in copyhold lands, 71. 
in early times, 74, et seq. 
can assign interetme ierminif 77* 

Waste by, 7f , 80, 84. 
when entitled to emblements, 8 1 . 
forfeiture by, 84. • 

may not dig belqw surface, 84* 85. 
improvements by, 86, 87. 
when entitled to repudiate lease, 87, 
88 . 

tenant from year to year, 88, 89. 
holding over, 88, n. 
attornment by, 94, 307. 
estopped from objecting Jbo lessors 
title, 138, n. 

joint, subdemise by, 1 7 1, 
position of, as regards proviso for f.u-- 
feiture, 226-7. 
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Tenant in tail, 31, et seq. 
joint, 32, 170. 

after possibility of issue extinct, 37, 38, 

in possession, enfrancnisement by, 

66 . 

in copyholds, 72. 
seised to uses, 1 27. 
equitable, 139, I40. 
liability of, for Crown debts, 256. 
Tenant pur auter vie, 54-6*. 
position of, as regards emblements, 45. 
at a rent, 48. 

tenant for life under Settled Laud Acts, 

S6. 

seised to uses, 115. 

Tenant at Will : 

position of, as regards emblements, 
4.5- 

Tenants by Entireties, v. Co-owner- 
ship. 

Tenants in Common, r. Co-owner- 
ship. 

Tenendum, 314. 

Tenure : 

theory of, 6, 7. 
by knight-service, 1 3. 
in frankalmoigne, 1 3. 
in socage, 14-25. 
in capife^ 22. 
in serjeaiity, 22, 23. 
in copyhold, 57, et scq. 
leasehold, 74, et seq. 
incidents of, affecting estate of trustee, 
131, et seq. 

equitable interest not the subject of, 
134- 
Tenures : 

miliUvry, abolition of by 12 Car. IT. 

c. 24, V. Table of Statutes, 
three of importance in modern law, 
I 3 » 14. 

Term of Years, v. Estate for Years. 
Terms : 

short, 88, et seq. 
to raise portions, v. Portions, 
long, 439-4*- 
satisfied, 440, 441. * 

subsisting, 441, 442. 

Thellusson )kot, Z17, 118, and v, 
40 Geo. Ill, c. 98, in Table of 
Statutes. 

Timber : 

tenant in fee simple may fell, 28. 
out as estovers, 40. 

tenant fur life may not cut, 41, and 
V. Waste. 

felled by tenant for life, property in, 
4*> 44* 

ornamental, felling, 43. 
cut by tenant for life under Settled 
Land Acte, 52, 431. 


Timber {eontinueff) : 

copyholder may not cut, 61. 
dictions to accumulate concerning, 
118, 189. 

power of mortgagee to out, 385. 

Tithes, 162*, 163. 

predial, mixed, and personal, 162. 
exemption from, by reason of modus, 
Ac., 162, 242-44. 
tithe reut^harge, 162, 163. 
extraordinary, 163. 

Title : 

of lord of manor, to enfranchise, 64. 

widow not allowed to dispute, 71, n. 
covenants for, implied by word * de- 
mise/ 77, n., 83, 329, 332, and v. 
Covenant. 

lessor's, intending lessee cannot insist 
on examining, 83, n. 
trust not binding on person claiming by 
hona fide hostile title, 134. 
must be investigated by purchaser from 
tmstee for proper period, 144. 
-deeds, 145, 146. 

production, &c,, of, 322-3, 391-2. 
deposit of, 393-4. 
custody of, 423. 
as stock of descent, 196. 
by occupation and prescription, 239, 
et seq. 

positive and negative titles, 229, 230. 
title to corporeal hereditaments by 
special occupancy, 230. 

by alluvion and dereliction, 
230-1. 

by limitation of actions, 231, et 
seq. 

extinguishment of, 235, 236. 
acquired by adverse possessor, 
236-7. 

title to incorporeal hereditaments, 
337, et seq. 

by prescription, 238, et seq. 
by custom, 239, 245 6. 
registration of, v, Begistration. 

Treason : 

forfeiture for, lo*, 34, 287. 
of husband, did not bar wife's survivor- 
ship, 176. 

Trespass : 
writ of, 59, 75. 

action of, by feoffee to uses against 
cestufque use, 137, 
by tenant in common, 175. 
action for, how affected by Land 
IVansfer Act, 194. 

Trustee, 48. 

trustees of settlement, 50, 5 a, and 
V. Settlement. 

^ powers of, v. Settlement, 
tenant for life under Settled Land 
Acts in position of trustee, 51, 53. 
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Trustee ( continued ) : 
notice to, 52, 140, 431. 
trustees to preserve contingent re- 
mainders, 104, 105, 142. 
of iTiarriaife settleinent, 128, 129. 

' incidents of tenure adecting trustees’ 
estate, 131, et soq. 
debts of, 133, 134. 

express, cannot plead Statute of Limita- 
tions, 134, 136, 137. 
heir of, 141. 

hona fide purchaser from, 141, 142, 
et seq. 

purchaser with notice from, 142. 
voluntary conveyance from, 142. 
as sub-purchaser, 147. 
purchaser from, and Statute of Limita- 
tions, 235. 

in bankruptcy, v. Bankruptcy. 

bankrupt, 251. 

infant, 281. « 

married woman, 286. 

convict, 287. 

lunatic, 289. 

conveyance ‘as trustee,* 318. 
devise to, 369. 

for sale, 417-8, and v. Settlement, 
for purposes of Settled Land Acts, 
428-9. 

sale by, to pay debts, 429 30. 
appointment of new, 433-4. 
indemnity of, 435. 

Trusts, 127. 
active, 127, 128. 
express, three classes of, 1 28. 

and limitation of actions, 232. 
implied, 12S, 129. 
resulting, 128, 129. 
characteristics of, 130, 131. 
not binding on person claiming by hona 
fide hostile title, 134. 
provisions of Statute of Frauds respect- 
ing, 140. 

descent of, 141, n. 

property held by bankrupt on trust, 

251. 


Use {coniinueiD ; 
upon a use, 1 26^ 

corporation cannot be seised to, 127, 
tenant in tail seised to, 1 27. ^ 

employment of actual word * use * not 
necessary, 128. 

‘ unto and to the use of,* J 30. 
is a contract, 14S. 

creation of eascineut by way of, 1 p.o. 
Uses, 106*, et seq. 

Statute of, 107*, and v. 27 Hen. Vril. 
c. ] o, in Table of Statutes, 
effect of, 1 10, et seq. 
evasions of, 125, et soq. 
does not apply toter*'":^ 'i years, 1 .i;. 
n«>r to copyholds, 127. 
feoffee to, 106, 1 31. 
protected by Chancery, 107, loS, 
felony of, 108. 
character of, 108. 
two teudeneies of, joi>, 131. 
springing, iii, 112, 188. 
shifting, 111, 1 1 3, 115, 116. 
resulting, 113, 116. 

take effect by virtue of original seisin, 

” 5 * 

first ol series only executed by statute, 
i2r», 128. 

that statute will not execute, 127, 1 aR. 
limitation to, to bar dower, 173, n., 2O7, 
269. 

revocation of, 180, 

with and without transmutation of |ioh- 
session, 302. 

declaration of, in conveyance, 3)5. 


V. 

Village Community, 14, 57. 
Villenage, 57. 

Voluntary Conveyance, r. Convey 
ance. 

Volunteers, 142, 288, 297-8, 450. 


U. 

Unities : 

in parcenary, 168, 169. » 
in joint-tenancy, 171. 
in tenancy in common, 175. 

Use : 

separate,of married woman, 53, 272-3*. 
terms created by way of, ^60 
and occupation, 90. 
words necessary to ergate, 107. 
converted into legal estate by Stat||Pe 
of Uses, 109, et seq. ^ 


W. 

Waiver : 

of notice under Settled Land Acts, fi. 
of breach of condition, 183. 
of Crown’s rights in favour of relatives, 
215, n. 

of forfeiture of copyholds, 225. 

Walls, sea, liability to repair, 244. 
Wardship : 

in socage, 18-21*. 

how different from wardship in chiv- 
alry, 18, 19. 
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Wardship {continued ) : 
by statute, 19, 20. 

where lands given in frankmarriage, 33. 
in copyholds, 69, 70. 
does not attach to reversions or re- 
mainders, 101. 
nor to uses, 108. 
of servitudes, 155. 

Warranty, 82, 83. 

in respect of houses taken furnished, 

87, 88. 

formerly implied in Exchange, 349. 
Waste : 

forfeiture for, 10, 41, 42, 183, 224. 
year, day, and, 10, 24. 
by tenant in fee simple, 28. 
equitable, 29, 43, 44. 
by tenant in tail, 37, 38. 
by tenant for life, 41-4*. 

not liable for permissive, 41. 
penalties of, 41, 42, 43. 
apprehended, injunction for, 42. 
who entitled to complain of, 42, 43. 
without impeachment of, 43, 44, 52. 
compared with claim to fixtures, 45, 46. 
by tenant in dower, 53. 
by tenant ptir auter vie, 54. 

])ermi8sive, copyholder liable for, 61, 
224. 

by tenant for years, 79, 80, 84. 
by yearly tenant, 88. 
tenant at will not liable for, 90. 
by equitable tenant for life, 1 39. 
by tenant in common, 1 75. 
lord by escheat or remainderman can 
enforce forfeiture for, 182, n. 
by mortgagee, 381. 
rights of copyholder over, 63, 
encroachments on, 67. 

Waste lands, of manor, 62, 68, 160, and 
v. Commons. 

Watercourse, 149, 164, 243, 278. 

Way, right of, 6, 28, 149, 153, 164, 243. 
Westminster, Statutes of, v. Table of 
Statutes. 

Wife : 

dower of, ai, 23, 48, 53. 54, n., 74. 

barred by Fine, 34, n.^ 
estate of, conveyed by Fine, 34, n. 
tenant in tail^lease by, 36. 
tenant for life under Settled Land 


Acts, 52, 53, 283, 431. 
freebenoh of, 70, 71. 
may bar husband s claim to Curtesy, 
71 - 

donee of general power, 122, n. 
and hiisbwd, limitation to, 1 76. 
chattels real of, 177. 
of tenant for years, rights of, 210, ail, 
213. 

disalulify of coverture, 232. 
where can be made bankrupt, 233, 254. 


Wife {continued) : 

lights of, in land of husband, 266, 
et seq. 

dower, 266, et seq. 

rights of, under Intestates’ Estates Act, 
270-1. 

separate use of, 272-3, 284-5. 
rights of, under Married Women’s 
ProjHirty Acts, 273-4. 
alienation by, 282, et seq. 
liability of, for debts, 2S6-7. 
as protector of settlement, 358-9. 
deed acknowledged by, 359-60. 

Will of, 362-3. 

covenant to settle future acquired pro- 
perty of, 437-8. 

Will: 

of gavelkind lands, 24. 
of fee simple, 29. 
conferring estate tail, 31, 32. 
conferring estate for li|e, 39. 
right to emblements disposable by, 45. 
of estate j>t{r auter vie, 54, 55, 56, n., 
365. 

of copyholds, 60, 70, 361, 365. 
of coj)yholder, disposing of guardian- 
ship of heir, 70. 

estate for years, bequeathable by in 
early times, 76, 361. 
of contingent remainder, 99. 
limitation to issue of unborn taker, in, 
99, 100, 188. 
of use, 107. 

of land, forbidden by Statute of Uses, 

111. 

of laud, authorized by Statute of W ills, 

112, 362. 

general devise in, 122. 
exercise of power by, 124. 
joint tenancy cannot be severed by, 172. 
cannot defeat right of survivorship, 172. 
by owner of leaseholds, 209. 
charge of debts by, 263. 
of lunatic, 288. 
of drunkard, 288. 

of lands for charitable purposes, 292, 

370. 

of infant, 362. 

of married woman, 362-3. 

form of, 363. 

witnesses, to, 363-4. 

of soldier or sailor, 364. 

what passea under, 364-5. 

effect of Land Transfer Act, 1897, on, 

365-6. 

speaks from death, 366. 

Btatutozy rules of construction of, 367, 
et saq. 

revocation of, 371-3. 
revival of, 372^ 

Vf land must conform to lex loci, 
^ 372 - 3 - 
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Will, Tenancy at, 77, 81, 89-9i* 153, 
234. 

Wills Act, V. 7 Win. IV. & i Viet, 
c. in Table of Statutes. 

» Writ of Account, 20, n. 

Writ of Annuity, 163. 

Writ of Covenant, 75. 

Writ of Blegit, 257. 

Writ of Fieri Facias, 257. 

Writ of Ijevari Facias, 259. 


Writ of Partition, 169. 

Writ of Waste, 10, n., 41, 42. nn. 


Y. 

Year, day, and Waste, 10, 24. 

Year to Year, tenancy from, 88, 89, 234, 
277» n.. 331-2. 

Years, Estate for, v. Estate. 
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by J. L. Strachan-Davidson, M.A. 
With Maps. Mediuiii 8 vo. 21 8 , 

Sophoolei. The Playn and 

Fragments, With English Notes a iid 
Introductions, by Lewis Campbell, 
M.A. 2 vols. Svo, 168. each. 

Tragoediae etFragmcnia , 

cx recensioiio et cum commoii- 
iariisGuil. Dindorfii. Third Edition. 
2 vols. Fcap. Svo. 21.9. Each Play 
separately, limp, 2s, 6</, 

Sophocles. Tragoaliac ct 

Fragmenta cum Aiinotationibus Guil. 
Dindorfii. Tomi 11 . Svo. 108. 
Tlie Text, Vol. 1 . 59. 6d. 

Tlie Notes, Vol. II. 48. 6d, 

Strabo. Seleciione, with nii 

Introduction on Htrabo*s Life and 
Works. By H. P. Tozer, M.A., 
F.R.G.IS. Svo. With Maps and 
Plans. 1 28. 

Thucydides. Trauslatcd into 

English, to whicli is pixjUxcd an 
Essiiy on Inscriptions and a Note t»n 
the (Geography of Thucydides. By 
B. Jowett, M.A. Second Edition, lie- 
rised, 2 vobu, Svo, cloth, 158. 

Vol. I. E.sMay on Inscriptions 
and BA>ks I -III. 
Vol. II. Boflks IV-VIII and 
Historical Index. 

Xenophon. A Commentuy, 

with Introdwction andAppendicen, 
on the Hellenic* of Xenophon. By 
O. K. Underbill, M.A. Crown Svo, 
7-8. 6 d. 


London: Henry Fbo2^, Amen Corner, EeC. 



OXFORD CLASSICAL TEXTS. 


3. OXFORD CLASSICAL TSXTSi 

( a ) Paper Covers ; (^) Limp Cloth ; (t) India Paper. 
Crown 8 vo. 


GREEK, 

Aeschyli Tragokdiar. Cum 
Fragmentis. A. Sidgwick. (a) 
3l; (d) 3^- (c) 45. 6 tf. 

Apoli.onii Rhodii Argonautica. 
R. C, Seaton. (<i) 2s, 6d . ; (^) 35. 

Akistophanis Comoediae Cum 
Fragmentis. F. W. Hall and 
W. M. Geldart. Tom. I. ( a ) 
(^) 3L 6d. Tom. 11. {a) 3^. ; 
(d) 3J. 6d. Complete, (r) 8^. 6d. 

Demosthenis Orationes. S. H. 
Butcher. Tom. 1 . ( d ) 4s , ; (//) 
4s. 6d, 

EuripidisTragoediae. G. G. a. 
Murray. Tom. I. ( a ) .v.; ( l >) 
3J. 6d. Tom. 11. (a) ^s. ; {b) 
Complete, (0 9-^. 

IIoMERi Opera. Ilias. D. B. 
Monro and T. W. Allen. Tom. 
I. (a) 2s. 6d , ; {b) 35. Tom. II. 
(a) 7s.6d,\ (Jf) 3^. Complete, (r) 


LATIN. 

Caesakis Commentarii. R. L. 
A. Du Pontet. Dc Bello Gallico. 
(tf) 2s.; (b) 2s.6d, De Bello Civil i, 
(a) 2s, 6 a. ; (3) 3^. Complete, (t:) ^s, 
Catulli Carmina. R. Ellis. 

(a) 2S . ; {b) 2s. 6d. 

CiCERONIsORATlONEsProMilonc, 
Caesarianae, Philippicac I -XIV. 
A. C. Clark, (a) 2s. 6d. ; (b) .v, 
ClCERONlS Epistulae. L. C. 
Purser. (Complete) (0 21s. Ad 
Familiares. (a) 51^; (b) 6s. A<1 

Atticum. In two Parts, cadi (<«) 
4J.; (^) 4X. 6d. Ad Q. Fratrcm. 
^ {a) 2s. 6d . ; (/^) 3r. 

CicBRONis Opera Rhetoric a. 
A. S. Wilkins. Tom. I. (a) 
2S. 6d. ; {b) 3J. Toftv II. {a) 35. ; 

(b) 3L 6d. Complete {c) p. 6d. 
CoRNELi Nepotis Vitae. E. O. 

Winstedt. («) IS. 6d , ; (b) 2s. 
Horati Opera. E. C. Wickham. 

(a) 2S. 6d. ; {h) 3s . ; (c) 4s. 6d. 

Lucreti Cari De Rerum Natura. 


Platonis Opkra. J. Burnet. 
Tom. I (Tetralogiae I, II). (a) 
3s.; (b) 6s,; (c) 7J. Tom. II 
(Tetralogiae III, IVL (a) ss.; 
{b) 6s. ; (r) ^s. Tom. Ill (Tetralo- 
giae V-VII). (a) 55. ; (^) 6s . ; (c) 7s. 
Tom, IV (Tetralogia VI II). (a) 6s. ; 
(b) 7s. ; (s) 8s. Res Publica. 
(a) 3s. ; (i) 6s . ; (c) 7s. Also on 4I0 
paper for margma} notes, los. 6d. 
Clitopho, Timaeus, Critias. (a) 2 s. 

Thuctwdis Historiae. H. 


3r. M Comptete* (r) 8s. 6d. 

Xekophontzs Opera. E. C. 
MarckaNT, Tom. I (i&toila 
Gnmca]^ (a) 2s. (Kef.; (d) 2s. Tom. 
II (Ufti (a) 35.; (b) 

.V. 6d. Tom. III. (Exp^itio 
Cyri) . (a)2s.6d. ; jb) 3s . 




C.Bailby. (a)2s.6d.; (^)3J.;(f)43. 
Martialis Epigrammata. W. 

M. I.lNDSAY. («) 5J.; (b) 6j.; 
(r) 7 j. 6d. 

^hool Edition, expurgated, 3^. 6d. 
Persi £t Juvenalis Satirae. 

S.G.OWEN. (a) 2s.6d.\ (^)3J.; (^)4*v. 
Pi. AUTi C0310EDI ae. W. M . Lind- 
say. Tom. I {(C) 3s . ; (3>) 6s . Tom. 
II (<*) 5-^. ; W 65. Complete, (r) 165. 
Skxti Propkrti Carmina. J. S. 

Phillimore. (a) 2s. 6d,; (b) 3s. 
St ATI Silvak. j. S. Phillimore. 
(a) 3s . ; (jQ 3J. 6d, 

CoRMBui TAaTx Opera Minora. 

H.FuaKEAVX. 

TntSMTI CoiiOtDIAE. R. Y. 
TYaaatx. (.)3f.; 

TibulusitbAlbiTxmjlli. J.P. 

PoSTGATB. (a) IS. 6d.i (d) u. 6d. 

VeROILI OfBRA. R. a. Hirtzel. 
(A) l^. ; (6) y. 6d . ; (r) 6d. 


Osfoid ! CUa^oa Pmw. 



. miscellaneous standard works. 


4. MISCELLANEOUS 

Arbuthnot. The Life and 

Works of John Arhuthnot. By G. A. 
Aitken. 8vo, with Portrait, i6s. 

Bryee. Studies -in Histm'y 
and Jurisprude^m, By tlie Riphi 
Hon. James Bryce, D.C.L. 2 vols. 

8 VO, 258. net, 

Oassubom (luao), 1559-1614. 
By Mark Pattiaon, late Rector of 
Lincoln College. Ed. II. 8vo. 168. 

Cnuunban. The Mediaeval 

Stage, 2 vols., 8 yo . 255. nd, 

Ohauoer. ^le Gomjdete ir orks 

of Geoffrey Chmcer, Edited, from 
numerous Manuscripts, by W. W. 
Skeat, Litt.D. lu Six Volumes, 
J>emy 8vo, with Portrait and Fac- 
similes. ijOs,, or 16a. each volume. 

— — G/iSkce»nan and other 
Pieeea, Edited, from numerous 
Manuscripts, by W. W. Skeat, 
LittD. Svo. xSa. 

Cromwell. The Life and 
Jjetiers (f Thomas Cromioelh By R. B. 
Merriman, A.M. Harv., B.Litt. 
Ozon. With a Portrait and Fac- 
simile. 2 vols. Svo. 188. wt. 


STANDARD WORKS. 

Qower. The Complete TrorAv 

of Jo}n\ Qoicer, Edited from the 
MSS., with Introductions, Notea, 
and Glossaries, by G. C. Macaulay, 
M.A. With facsimiles. 4 vols. Svo, 
liuckram. 168. each. 

Vol. I, The French Works. Vols. 
II and III, The English "A' orks. 
Vol. IV, The Latin Wof-kw. 

Greene. The Playn and Poenitt 

of Robt^rt Grvcue, Edited, with In- 
troduction and Notes, by J. Ghurton 
Collins, Litt.D. 2 vols. Svo. iSa.net. 

Hodgkin. Italy and Iter /21- 

vaders. 8 vols. With Plates and 
Haps. By Thomas Hodgkin, D.C.L. 
A. D. 376-744. 8vo. Vols. I and II, 
.Sscond Edition, 428. Vols. Ill and 
IV, Second Edition, 368 . Vols. V a nd 
VI, 368. Vols. VII and VIII, 24.-*. 

Hollis. The Masai ; their 

Language and Folklore, By A. C. 
Hollis. Svo, with 27 iull-papo 
Illustr.'itions. 140. net 

Ilbert. The Government of 
India ; being u Digest of the Statu 
Law relating thereto. By Sir 
Courtenay Ilbert, K.C.S.I. Svo, 
half-roan, 21 8 . 


De Necessariis Observantiis 

Soaooarii Dialogus : commonly 
c:.'il]od 'Dialogus de Scaccario/ by 
Richard, Son of Nigel, Treasurer of 
England and Bishop of London. 
Edited by A. Hughes, 0 . G. Crump, 
and O. Johnson. 

Revised Text and full Critical 


Legislative Methods and 

Forme, 8vo, half-roan. iCx. 

Justinian. Imperaiorie 

tiniani Inatitutionum Libri Quatluor; 
with Introductions, Commentary, 
Excursus and Translation. By J. ii. 
Moyle, D.C.L. Fourth Edition, a vols. 
Svo. 228. 


Notes, an Introduction, Notes, and 
an Index. Svo. 128, 6 d, net, 

Finl«y. A History of Greece 

from iia Conquest by the Bomana to the 
present time, B.O. 146 to a.d. 1864, 
By George Finlay, LL.D. New and 
revised Edition, by Hi F. Tozer, 
M.A. 7 vols. Svo. 708. 

Fiaher. Studies in Napo- 
leonic staunmanship. Germany. ByH. 
A. L. Fisher, M. A. Svo. i^. 6 d.nel, 


London 




Kyd. The Works of Thomas 

Kyd, Kditfd from the original 
I'exts, with Introduction, Notun, 
and Facsimiles, by Frederick S. 
Boas, M.A. Svdf 158. net. 

lijriy. The WorJcs of John 

Lyly, now for the first time oollected 
and editedfromtheearllest Quartos, 
with Life, Bibliography, Essays, 
Notes, and Index, by B, Warwii*k 
Bond, M. A. 3 ^' o. 428. mt. 


Amen CJomer, K.t\ 



MISCELLANEOUS STANDARD WORKS. 


liOKKia. The Wdeh Ware of 

Kdyeard the First By John E. Morris, 
M.A. With a Hap and Pedigrees. 
Sto. 9a. 6dL mU 

Oman. of the Penin- 

sular Waar* By Charles Oman, M. A. 
Svo. With Maps, Plans, and Por- 
traits. Vol. I, 1807-1809 (from the 
Treaty of Fontaineblau to the Bat- 
tle of Corunna). 149. net, Vol. II, 
Jan.-Sept., 1809 (from the Battle of 
Corunna to the end of the Talavera 
Campaign), 14a. net (The work 
will bo completed in six volumes.) 

Oxford History of Music. 

8vo. 1 5s. net each ; but upon issue 
Vols. II and VI will be sold to- 
gether for 158. and the tem- 
porary price of the whole set of 
six volumes will be £3 15s. net, 

Vol. I. The Pd\/ph(mic Period, Parti. 


Bamaagr. The Cities and 

Sishoprica Phrmfi<^» By W, M. 
Ramsay, D.C.L., 1 (L.D. Vol.l. Part 
I. The Lycos Valley and South-Western 
Phrygia, Royal 8yo, linen, x8s. net, 
Vol. I. Part II. West and Wsst-Cewtral 
Phrygia, Royal Svo, linen, 21s. net, 

Banke. A Hidm'y of England, 

principally in the Seventeenth Cen - 
tury. By L. von Ranke. Trans- 
lated under the superintendence of 
G. W. Kitchen, D.D., and 0 . W. 
Boase, M.A. 6 vols. Svo. 63a. 

Revised Index separately^ paper 
covers, is. 

Bh^s. Celtic Folldore, Welsh 

and Manx, By JohX Rh^s, M.A., 
D.Litt. 2 vols. 8va 21s. 

Studies in the Arthurian 

Legend, Svo. 1 2s, 6d, 


Method qf Musical Art, 330-1330. 
By H. E. Wooldridge, M.A. 

Vol. II. The Eeelesiastieal Period, By 
H. E. Wooldridge, M.A. 

Vol. III. The Music gf the Seventeenth 
Century, By Sir C. Hubert H. 
Parry, Bart. 

Vol. IV. The Age qfSach and Handel, 
By J. A. Fuller Maitland. 

Vol. V. The Viennese Period, By 
W. H. Hadow. 

Vol. VI. Tlie Romantic Period, By 
E. Dannrenther, M.A. 

Pattiaon. Essays by the late 
Mark Paitison, sometime Rector of 
Lincoln College. Collected and 
Arranged by Henry Nettleship, 
M.A. 2 vols. Svo. 2^. 

Pagr>^. History of the New 

World called America, By E. J. 
Payne, M.A. Svo. Vol. I, 18s.; 
Vol. II, 14s. ^ 

Poole. Historical Atlas of 

Modem Es^epe^ from the decline of 
the Roman Empire. Comprising 
also Maps of parts of Asia and 
the Kew World connected with 
European history. Edited by 
R. L. PbidiL It A., Ph.D. Imperial 
4to« Halif-Pmian, 115s. 6d.; each 
map sold separately at xa 6ii. 


Sanday. Sacred Sites of the 

Qospas. ByW.SandaJ^^.D. With 
63 fiill-page Ilhistrations, Maps and 
Plans. Svo. i^e, 6d, 

The Criticism of the 

Fourth Gospel, Svo, 7s. 6d. net, 

Thomson. A Handbook of 

Anatomy for Art Students, With many 
Illustrations. By Prof. Arthur 
Thomson, M.A. Second Edition, 
Svo, buckram. x6s. not, 

Walpole. The Letters of 

Horace Walpole, Edited by Mrs. 
Paget Toynbee, with over one 
hundred Letters hitherto unpub- 
lished and fifty Photogravure Por- 
traits of Walpole and his eirede. 
16 vols. Vol. XVI comprises the 
Indexes, whichhave been prepared, 
with great care and labour, under 
the Buporlntendence of Andrew 
Clark, M. A. It contains Ixidexes 
of Plates, Persons, and Subjects. 
In three itjloOf viz. limited edition 
of 260 copies, in demv Svo, on hand- 
made paiiier, cloth, £i6n0t; Crown 
Svo, on Oxford India Paper, in 8 
double volumes, x6t. net ; Crown 
Svo, in 16 volumes, on . ordinary 
paper, £4 x6s. net. 
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